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Case No. 20060904-CA 
BRIEF OF APPELLEE 
STATEMENT OF JURISDICTION 
Defendant appeals from convictions for possession of methamphetamine, a third 
degree felony, in violation of UTAH CODE ANN. § 58-37-8(2)(a)(i) (West 2004), and false 
personal information to a peace officer, a class C misdemeanor, in violation of UTAH 
CODE ANN. § 76-8-507(1) (West 2004). This Court has jurisdiction under UTAH CODE 
ANN. § 78-2a-3(2)(e) (West 2004). 
STATEMENT OF THE ISSUE AND STANDARD OF REVIEW 
Did the trial court correctly rule that police do not need reasonable suspicion 
to request a drug-detection dog during a routine traffic stop, so long as it does not 
prolong the stop beyond the time reasonably required to complete it? 
The appellate court reviews for clear error the factual findings underlying a trial 
court's decision to grant or deny a motion to suppress. State v. Krukowski, 2004 UT 94, 
% 11, 100 P.3d 1222. The trial court's legal conclusions are reviewed non-deferentially 
for correctness, including its application of the legal standards to the facts. State v. 
Brake, 2004 UT 95, % 11, 103 P.3d 699. 
CONSTITUTIONAL PROVISIONS, STATUTE, AND RULES 
U.S. CONST. Amend. IV: 
The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized. 
STATEMENT OF THE CASE 
Charge. Defendant was charged with possession of methamphetamine, a third 
degree felony, in violation of UTAH CODE ANN. § 58-37-8(2)(a)(i) (West 2004), and false 
personal information to a peace officer, a class C misdemeanor, in violation of UTAH 
CODE ANN. § 76-8-507(1) (West 2004). R2-1. 
Motion to suppress denied. Defendant moved to suppress evidence seized from 
his person when was he arrested on an outstanding warrant. Rl03-96. Following an 
evidentiary hearing held on 29 November 2005, See R209, the trial court denied the 
motion in a written Order. See R127-123. 
Jury trial and conviction. Following a one-day jury trial on 3 May 2006, 
defendant was convicted as charged. Rl 89-188. 
Sentence. On 10 July 2006, the trial court imposed an indeterminate prison term 
of zero to five years for the felony conviction, and a 90-day jail term for the misdemeanor 
conviction, which misdemeanor sentence the trial court suspended. R202-201. 
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Timely appeal. There is no timely filed notice of appeal in the record. But the 
Attorney General's Office received a copy of a letter to defendant from this Court dated 
20 October 2006, indicating that he had until 6 November 2006 to file an amended notice 
of appeal in the Fourth Judicial District Court, as per an unspecified order of the trial 
court dated 4 October 2006. Thereafter, on 27 October 2006, the Attorney General's 
Office received a copy of defendant's amended notice of appeal, and the district court's 
online docket reflects that an amended notice of appeal was filed in the Fourth Judicial 
District Court on 30 October 2006. The notice of appeal therefore appears to be timely. 
STATEMENT OF THE FACTS 
Based on evidence adduced at the preliminary and suppression hearings, the trial 
court entered the following findings of fact in support of its pretrial ruling. Officer Plank, 
of the Utah State Bureau of Investigations, and the Utah County Major Crimes Task 
Force, was the only witness to testify at the preliminary hearing. R208:4-25. His partner, 
Agent Burgen, also of the Utah County Major Crimes Task Force, accompanied him on 
the traffic stop, but testified only at trial. See R212:99-100. Only two defense witnesses 
testified at the suppression hearing. R209. Copies of both the preliminary and 
suppression hearing transcripts are contained in addendum A. 
1. On February 8, 2005, Officer Jeff Plank stopped a speeding 
vehicle. Defendant was a passenger in the vehicle. He was in 
the backseat behind the driver. Another passenger sat on the 
passenger's side in the front. 
2. Officer Plank approached the driver who immediately informed him 
she had a suspended license. Officer Plank got her name as well as 
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the names of defendant and the other passenger. He returned to his 
unmarked vehicle to write a citation and run all of the names for 
valid licenses. Here, the Court makes a presumption his reason for 
running the passengers' names was to determine whether they could 
drive if the driver was disqualified from doing so. 
3. Before writing a citation and calling information into dispatch, and 
immediately upon his return to his police car, Officer Plank 
requested over the radio that a canine unit come to the scene. He 
made the request to another detective. 
4. It took approximately two minutes for the canine unit to arrive. 
Upon arrival, the handler ran the dog around the car in which 
defendant was sitting and it alerted on the driver's side. This process 
took about two minutes. 
5. The entire time defendant was at the scene[—Jbefore the canine 
finished its sniff of the vehicle[—]was six to ten minutes. During 
this six[-]to[-]ten[-]minute time frame, Officer Plank was working 
continuously on the speeding citation and waiting for a call back 
from dispatch on the status of the driver's license, with the exception 
of the few seconds it took to call for the dog when he first returned to 
his car. 
6. The canine alerted on the driver side of the vehicle at which point the 
officer, and other officers who had then arrived, had defendant and 
the others step out of the car. Officers subsequently located 
methamphetamine on defendant's person. Defendant was arrested 
on an outstanding warrant. 
R127-126. In its discussion of these findings, the trial court additionally, affirmatively 
observed that Officer Plank testified that "it took one minute to conduct the initial stop, 
speak with the vehicle occupants, go back to his unit and call for the canine." R125. A 
complete copy of the trial court's Order Denying Motion to Suppress is attached as 
addendum B. 
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Based on these findings, the trial court ruled that during the six-to-ten minute 
traffic stop, "Officer Plank was actively working on his citation and waiting for 
information to arrive from dispatch on the [driver's suspended] license. Accordingly, the 
duration of the stop was not extended by the canine sniff, not even by the few seconds it 
took to call for the dog." R125. 
SUMMARY OF THE ARGUMENT 
In Illinois v. Caballes, 543 U.S. 405, 407 (2005), the United States Supreme 
Court held that police may conduct a suspicionless canine sniff during a routine traffic 
stop, so long as the stop is not prolonged "beyond the time reasonably required to 
complete [it]." Finding that the request for a canine unit here took only a few seconds, 
and applying Caballes, the trial court ruled that the traffic stop was not unreasonably 
extended by the request for a drug-detection dog. Defendant does not assert that the trial 
court's factual finding—that the request took only a few seconds—is clearly erroneous; 
he is thus bound by it. But defendant does attempt to distinguish Caballes on the ground 
that the trooper in that case did not request the canine unit that fortuitously appeared on 
the scene. This distinction, however, is irrelevant to the Caballes analysis. The trial 
court's ruling is consistent with Caballes. 
Alternatively, even if the seconds-long request for a drug-detection dog is deemed 
to have extended the traffic stop beyond the time reasonably required to complete that 
mission, it was inevitable that police would discover the methamphetamine on 
defendant's person. The driver immediately admitted that her license was suspended, and 
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when police checked the passengers' licenses they found an outstanding arrest warrant for 
defendant. It was in the search incident to defendant's arrest on the warrant that Officer 
Plank found the meth. Given this circumstance, police would have independently and 
inevitably discovered the meth on defendant's person even if the canine had not been 
summoned, and even if it had not alerted. The trial court's ruling may be affirmed on this 
sound alternative ground. 
ARGUMENT 
THE TRIAL COURT PROPERLY RECOGNIZED THAT POLICE 
DO NOT NEED REASONABLE SUSPICION TO REQUEST A 
DRUG-DETECTION DOG DURING A ROUTINE TRAFFIC STOP, 
SO LONG AS IT DOES NOT PROLONG THE STOP BEYOND THE 
TIME REASONABLY REQUIRED TO COMPLETE IT 
Defendant claims that the routine traffic stop of the car in which he was riding as a 
passenger was unconstitutionally extended when Officer Plank requested a drug-detection 
dog. Aplt. Br. at 19-20. The trial court disagreed, ruling that Illinois v. Caballes, 543 
U.S. 405 (2005), controlled the result here. R126-23. The trial court's ruling was correct. 
Controlling law. The Fourth Amendment to the United States Constitution 
protects against unreasonable searches and seizures. 
The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized. 
U.S. CONST. Amend. IV. "The touchstone of our analysis under the Fourth Amendment 
is always 'the reasonableness in all the circumstances of the particular government 
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invasion of a citizen's personal security.'" Pennsylvania v. Minims, 434 U.S. 106, 108-
109 (1977) (quoting Teny v. Ohio, 392 U.S. 1, 19 (1968)). Reasonableness "depends con 
a balance between the public interest and the individual's right to personal security free 
from arbitrary interference by law officers.'" State v. Warren, 2003 UT 36, \ 25, 78 P.3d 
590 (quoting United States v. Brignoni-Ponce, All U.S. 873, 878 (1975)). 'The Fourth 
Amendment is no t . . . a guarantee against all searches and seizures, but only against 
unreasonable searches and seizures." United States v. Sharpe, 470 U.S. 675, 682 (1985). 
In evaluating the reasonableness of a stop and detention as occurred here, a dual 
inquiry applies. Id. The first question is "whether the officer's action was justified at its 
inception," and the second is "whether it was reasonably related in scope to the 
circumstances which justified the interference in the first place." Id. (quoting Teny, 392 
U.S. at 20). See also State v. Lopez, 873 P.2d 1127, 1131-1132 (Utah 1994). Defendant 
does not assert that the instant traffic stop was unjustified. Therefore, the only issue is 
whether it was unreasonably extended by Officer Plank's request for a drug- detection 
dog. 
It is well established that a "detention [incident to a traffic stop] 'must be 
temporary and last no longer than is necessary to effectuate the purpose of the stop.'" Id. 
at 1132 (quoting Florida v. Royer, 460 U.S. 491, 500 (1983)). The length and scope of 
the stop must be "'strictly tied to and justified by' the circumstances which rendered its 
initiation permissible." Id. (quoting Teny, 392 U.S. at 19-20)). And "having made a 
valid traffic stop, the police officer may detain the offending motorist while the officer 
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completes a number of routine but somewhat time-consuming tasks related to the traffic 
violation, such as computerized checks of the vehicle's registration and the driver's 
license and criminal history, and the writing up of a citation or warning." United States 
v. $404,905.00 in U.S. Currency, 182 F.3d 643, 647 (8th Cir. 1999); see also Lopez, 873 
P.2d at 1132 (same). An officer may deploy a drug-detection dog during a routine traffic 
stop, so long as the detention is not "prolonged beyond the time reasonably required to 
complete [the traffic stop]." Caballes, 543 U.S. at 407 (dog sniff). See also Muehler v. 
Menu, 544 U.S. 93, 101 (2005) (holding, in context of a home search, that no additional 
Fourth Amendment justification is required for unrelated questioning so long as that 
questioning does not prolong an otherwise legal detention). It follows that police may 
ask questions unrelated to the traffic purpose of a stop, as long the questioning does not 
extend the length the detention. See United States v. Alcaraz-Arellano, 441 F.3d 1252, 
1257-59 (10th Cir. 2006) (citing Mena and Caballes and holding that investigative 
questioning unrelated to the traffic purpose of stop "did not appreciably lengthen the 
detention and therefore the Fourth amendment require[d] no justification"). See also 
United States v. Wallace, 429 F.3d 969, 974 (10th Cir. 2005) (holding that "[a]s long as 
the trooper's questioning [does] not extend the length of the detention, . . . there is no 
Fourth Amendment issue with respect to the content of the questions"). 
Thus, under Caballes and its progeny, police may engage in unrelated 
investigative activity during a routine traffic stop—be it deploying a drug-detection dog 
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or questioning vehicle occupants—so long as it does not prolong the stop "beyond the 
time reasonably required to complete that mission." Id. at 543 U.S. at 407. 
This case. Here, defendant does not dispute that Caballes authorizes suspicionless 
dog sniffs during a routine traffic stop, so long as the dog sniff does not prolong the stop 
"beyond the time reasonably required to complete [it]." Id.; see also Aplt. Br. at 20. 
Defendant does not therefore challenge the dog sniff itself, which was indisputably 
conducted during the six to ten minutes it took to complete the traffic purposes of the 
stop. See R126. Rather, defendant challenges only Officer Plank's request for a drug-
detection dog. Aplt. Br. at 20. 
The trial court found that Officer Plank requested the drug-detection dog before he 
requested license checks on the vehicle passengers; that is, he did not make the request 
while waiting for dispatch to get back to him with information relevant to the traffic stop. 
R127. Defendant thus alleges that the officer's request unreasonably prolonged the traffic 
stop. See Aplt. Br. at 20 ("The trial court's conclusion that the 'duration of the stop was 
not extended by the canine sniff, not even by the few seconds it took to call for the dog' 
(R. 125) is erroneous"). Presumably, if Officer Plank had waited until after he had 
requested the warrants checks, but before he received that information from dispatch, to 
request the drug-detection dog, defendant would have no complaint. Accordingly, the 
only issue here is whether the few seconds Officer Plank took to request the drug-
detection dog before requesting the passenger license checks prolonged the traffic stop 
"beyond the time reasonably required to complete [it]." Caballes, 543 U.S. at 407. 
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The trial court correctly ruled that it did not. 
A. Defendant is bound by the trial court's finding that Officer 
Plank's request for a drug-detection dog took only "a few 
seconds." 
As set forth above, the trial court found that the request took just a "few seconds." 
R126; see also R125. Based on this finding, the trial court concluded that "the duration 
of the stop was not extended by the canine sniff, not even by the few seconds it took to 
call for the dog." R125; see also R124 ("Officer Plank did not hold the car longer than 
necessary to complete the speeding and suspended license investigation nor hold it at any 
time for the sole purpose of having a canine unit arrive"). 
On appeal, defendant asserts that "it is unclear how long the [request for a drug-
detection dog] took," or that the record does not support the trial court's finding that the 
request took just a few seconds. Aplt. Br. at 20 (citing R125). But defendant does not 
assert that the trial court's finding was clearly erroneous; does not cite to the " authorities, 
statutes, and parts of the record relied on," rule 24(a)(9), Utah Rules of Appellate 
Procedure; does not "marshal all record evidence that supports the challenged finding," 
id.; and does not "ferret out [any] fatal flaw in the evidence." West Valley City v. 
Majestic Inv. Co., 818 P.2d 1311, 1315 (Utah App. 1991). Rather, defendant recites the 
facts in the light least favorable to the trial court's ruling. Aplt. Br. at 20. Having thus 
failed to properly challenge the trial court's finding, defendant is bound by it. See State v. 
Woi-wood, 2007 UT 47, \ 12, 164 P.3d 397 (accepting trial court's factual finding as 
conclusive where Worwood "failed to actually challenge [the] finding by marshalling the 
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evidence"); State v. Widdison, 2001 UT 60, \ 60, 28 P.3d 1278 (noting that a party who 
wishes to challenge a factual finding must first marshal the evidence in support of the 
finding and then show why the marshaled evidence fails to support the finding). 
In any event, the trial court's finding is well supported. The entire detention lasted 
no more than six to ten minutes, including the dog sniff. R208:22; see also R126. Within 
in the first minute of the stop, Officer Plank placed a single phone call to request the 
drug-detection dog that arrived on the scene within a "couple minutes" of that request. 
R205:23. Based on this evidence, there is no reason to doubt the trial court's finding that 
the request took no more than a "few seconds." R126-125. 
B. The trial court properly ruled that the seconds-long 
request for a drug-detection dog did not prolong the 
traffic stop beyond the time reasonably required to 
complete it. 
Given the trial court's finding that the request for a drug-detection dog took only a 
"few seconds," the trial court properly concluded that "the duration of the stop was not 
extended by the canine sniff, not even by the few seconds it took to call for the dog." 
R125. The trial court's ruling is consistent with Caballes, which prohibits only 
suspicionless investigations that extend a routine traffic stop "beyond the time reasonably 
required to complete [it]." Caballes, 543 U.S. at 407. 
Illinois v. Caballes is dispositive. In Caballes, a state trooper stopped Caballes 
for speeding. Id. at 406. When the trooper reported the stop to dispatch, a second trooper 
overheard the transmission and immediately headed to the scene with his drug-detection 
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dog. Id. Arriving prior to the completion of the traffic stop, the second trooper walked 
the canine around Caballes's vehicle while the first trooper was in the process of writing 
Caballes a warning ticket. Id. The canine immediately alerted on the trunk of Caballes's 
vehicle, and the troopers thereafter discovered marijuana inside. Id. The trial court 
denied Caballes's motion to suppress the drug evidence, ruling that the canine sniff did 
not prolong the stop and that it provided probable cause to search. Id. at 407. Although 
an intermediate appellate court affirmed, the Illinois Supreme Court reversed, holding that 
the dog sniff was conducted absent reasonable suspicion and thus unlawfully expanded 
the scope of the traffic stop. Id. 
The United States Supreme Court reversed the state court. It held that a canine 
sniff "that reveals no information other than the location of a substance that no individual 
has any right to possess does not violate the Fourth Amendment." Id. at 410. The Court 
also emphasized that the suspicionless dog sniff of Caballes's car had not prolonged the 
traffic stop "beyond the time reasonably required to complete that mission." Id. at 407; 
see also id. at 408-410. Caballes thus recognizes a rule of reasonableness: a dog sniff is 
permissible so long as it does not prolong the traffic stop "beyond the time reasonably 
required" to complete it. Id. at 407. 
Even prior to Caballes, courts upheld suspicionless dog sniffs conducted, not 
during the traffic stop itself, as in Caballes, but at the conclusion of the traffic portion of a 
stop on the ground that any additional time taken was de minimis. See, e.g., United States 
v. Herrera Martinez, 354 F.3d 932, 934 (8th Cir. 2004) (holding that "short detention for 
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dog sniff after completion of traffic stop [does not] violate the Fourth Amendment"); 
$404,905.00 in U.S. Currency, 182 F.3d at 649 (upholding thirty-second to two-minute 
suspicionless dog sniff conducted at the conclusion of a traffic stop); State v. Box, 73 
P.3d 623, 630 (Ariz. App. 2003) (upholding post-traffic stop dog sniff on the ground that 
Box was "only slightly inconvenienced when he was further detained for less than a 
minute while the dog sniffed his vehicle"); State v. De La Rosa, 657 N.W.2d 683, 687 
(S.D. 2003) (holding dog sniff conducted after traffic stop completed not unreasonable 
because the "sniffing activity was of short duration," or a "matter of seconds"); see also 
id. at n.3 (collecting pre-Caballes cases where courts upheld similarly de minimis 
suspicionless investigations). 
Since Caballes, courts continue to uphold similar post-traffic stop canine sniffs. 
See United States v. Martin, 411 F.3d 998, 1002 (8th Cir. 2005) (citing Caballes and 
$404,905.00 in U.S. Currency, and rejecting Martin's claim that dog sniff "unreasonably 
prolonged" traffic stop on the ground that a dog sniff conducted thirty seconds to two 
minutes after the traffic stop concluded was a de minimis intrusion that did not violate the 
Fourth Amendment); United States v. Carpenter, 406 F.3d 915, 916-17 (7th Cir. 2005) 
(citing Caballes and holding possible five-minute wait during routine traffic stop for 
drug-detection dog not unreasonable); Hugueley v. Dresden Police Department, 469 
F.Supp.2d 507, 513 (W.D. Tenn. 2007) (upholding dog sniff performed after the 
completion of the traffic stop and that took no more than two and one-half minutes on the 
ground that it was de minimis and was not therefore unreasonable). As recognized by 
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Professor LaFave, because dog sniffs take "so little time/' courts are "willing to employ a 
'fudge factor5 regarding the temporal limits of the traffic stop; if the dog sniff is 
conducted immediately after completion of those tasks actually connected with the traffic 
violation, the resulting additional custody is deemed so de minimis as to be of no 
consequence." Wayne R. LaFave, Search & Seizure § 9.3(f) at 399 & n.231 (4th ed. 2004 
& Supp. 2007) (collecting cases). 
And at least one state court cited Caballes in upholding a suspicionless dog sniff 
that occurred in the midst of a routine traffic stop, rather than at its conclusion. See State 
v. Griffin, 949 So.2d 309, 315 (Fla. App. 2007). The officer issuing the citation in 
Griffin had to stop "writing the ticket in order to conduct the [suspicionless] walk-
around" with drug-detection dog. Id. As in this case, there is no indication the officer in 
Griffin was waiting for information from dispatch at the time. Id. The Florida court held 
that, "[i]f any intrusion into [Griffin's] liberty interests occurred, it was de minimis and, 
therefore, not unconstitutional." Id. 
Additionally, the Tenth Circuit Court of Appeals recently cited Caballes in a non-
dog sniff case upholding suspicionless de minimis questioning unrelated to the initial 
traffic purpose of the stop. In Alcaraz-Arellano, the Tenth Circuit discussed both 
Caballes and Mena in observing that investigative questioning about where Alcaraz-
Arellano purchased his car and how he liked it, what he did for a living, how the weather 
was in New York where he was from, who his passenger was and where his passenger 
lived, were unrelated to the traffic stop in that case, but also "did not appreciably lengthen 
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the detention and therefore the Fourth amendment require[d] no justification." 441 F.3d at 
1258-59; see also id at 1257. Accord United States v. Martin, All F.3d 597, 601-02 (7th 
Cir. 2005), cert denied, 546 U.S. 1156 (Jan. 23, 2006) (citing Caballes and recognizing 
that "[a] traffic stop does not become unreasonable merely because the officer asks 
questions unrelated to the initial purpose for the stop, provided that those questions do not 
unreasonably extend the amount of time that the subject is delayed"). 
It follows that if a dog sniff conducted on the heels of a routine traffic stop is valid, 
as is unrelated questioning that does not appreciably lengthen a traffic stop, this seconds-
long suspicionless summoning of a canine unit was valid, precisely because it did not 
extend the stop "beyond the time reasonably required to complete [it]." Caballes, 543 
U.S. at 407; see also Griffin, 949 So.2d at 315. Caballes thus supports the trial court's 
ruling in this case. As found by the trial court, the request for the drug-detection dog took 
only a few seconds and therefore it did not unreasonably extend the traffic stop. See 
R126-124; Caballes, 543 U.S. at 407. 
Notwithstanding the above, defendant cites United States v. Ladeaux, 454 F.3d 
1107 (10th Cir. 2006), in support of his claim that Caballes does not control here. See 
Aplt. Br. at 20. Ladeaux was a passenger in a car stopped for traffic violations. Ladeaux, 
454 F.3d at 1109. Trooper Peech invited the driver back to his patrol car to issue the 
citations. Id. During their conversation, the trooper noticed that the driver was 
excessively nervous, and on a hunch, requested that a second trooper respond with a drug-
detection dog. Id. Before the dog sniff, the troopers ordered Ladeaux to exit the vehicle 
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and to close the windows and open the vents in order to make it easier for the dog to sniff. 
Id.\ see also id. at n.2. On appeal, Ladeaux did not challenge the validity of the stop or 
the length of the detention, but did argue that police exceeded the permissible scope of the 
stop when they first, ordered him out of the vehicle, and second, requested the windows 
be rolled up and vents turned on. Id. at 1110. The Ladeaux court resolved the first issue 
against Ladeaux citing Maryland v. Wilson, 519 U.S. 408 (1997). Id. The Ladeaux 
court did not reach the second issue, however, because the trial court considered the 
request to roll up the windows and turn on the vents as part of the order to exit the 
vehicle, which was clearly permissible under Wilson. Id. The Ladeaux court thus 
remanded for the trial court to consider in the first instance whether ancillary requests to 
roll up the windows and open the vents unreasonably prolonged the traffic stop. Id. 
In so doing, Ladeaux observed that Caballes did not specifically reach this 
question, or the question of the reasonableness of the officers' request for a drug-
detection dog: "Ladeaux objects not to the dog-sniff, but rather to the request; Caballes 
simply does not reach this question." Id. at 1110 n.3. For the reasons set forth in the 
body of this brief, the Ladeaux court's characterization of the Caballes' holding is too 
narrow. Indeed, as set forth above, under Caballes and progeny, so long as unrelated 
investigative conduct does not prolong a traffic stop "beyond the time reasonably required 
to complete that mission," it is permissible. 543 U.S. at 407. See also Mena, 544 U.S. at 
101 (holding, in context of a home search, that no additional Fourth Amendment 
justification is required for unrelated questioning so long as that questioning does not 
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prolong an otherwise legal detention); Alcaraz-Arellano, 441 F.3d at 1258-59 
(recognizing that the asking of unrelated questions during a traffic stop did not 
impermissibly extend the stop "'beyond the time reasonably required to complete that 
[task]5" (quoting Caballes, 543 U.S. at 407)); Wallace, 429 F.3d at 974 (holding that "[a]s 
long as the trooper's questioning [does] not extend the length of the detention,. . . there is 
no Fourth Amendment issue with respect to the content of the questions"). In any event, 
Ladeaux merely remanded for the trial court to determine if the request for a drug-
detection dog in that case was reasonable, a distinction that is immaterial to the rule and 
rational of Caballes. 
Based on the above, the few seconds taken to request the drug-detection dog here 
was de minimis and did not extend the traffic stop "beyond the time reasonably required 
to complete that mission." Caballes, 543 U.S. at 407. The trial court correctly 
recognized that Caballes controls the result in this case and upheld the request for a drug-
detection dog as constitutionally permissible. 
C. Defendant's nominal assertion that the traffic stop was 
unduly extended by the time it took to brief the canine 
unit officer is unpreserved, inadequately briefed, and 
meritless. 
Defendant's primary claim is that Officer Plank's request for a drug-detection dog 
unreasonably prolonged the traffic stop, but he does toss off a nominal assertion that the 
stop was prolonged by the "unspecified amount of time" it took to brief the canine unit 
officer, Detective Williams, upon his arrival. Aplt. Br. at 20 ("[0]nce Williams arrived it 
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took an unspecified amount of time for him to be informed by the investigating officers of 
what was 'going on'" (citing R212:113)). This nominal claim can be disposed of for 
three reasons: It is inadequately briefed, unpreserved, and meritless. 
First, defendant's claim is unpreserved. Defendant moved to suppress before trial 
on the sole ground that the request for a drug-detection dog unreasonably extended the 
traffic stop; he never mentioned Detective Williams or the time it took to brief him, let 
alone allege that any briefing was constitutionally impermissible. See, e.g., Rl03-96. On 
appeal, defendant cites Detective Williams's trial testimony, that he was briefed on his 
arrival at the scene, to support his claim that the briefing unlawfully extended the traffic 
stop. Aplt. Br. at 20 (citing R212:113)). But Detective Williams's trial testimony was 
not before the trial court at the time of its pretrial ruling here. 
The trial court should not be reversed based on facts not before it at the time it 
ruled. Appellate courts that consider both pretrial and trial evidence in reviewing a 
pretrial ruling generally do so only in the context of affirming the trial court's pretrial 
ruling. See, e.g., United States v. Moran, 2007 WL 2775083, *2, F.3d (10th Cir. 
September 25, 2007); United States v. Rodriguez-Arreola, 270 F.3d 611, 615 (8th Cir. 
2001); United States v. Basey, 816 F.2d 980, 983 n.l (5th Cir. 1987); Green v. State, 637 
S.E.2d 498, 499 (Ga. App. 2006); State v. Duncan, 879 S.W.2d 749, 751 (Mo. App. 
1994). Contra Brye v. State, 927 So.2d 78, 80 (Fla. App. 2006) (reversal). The unifying 
principle in these cases is that an appellate court may affirm, but will not reverse a ruling 
based on evidence not before the district court at the time it ruled. 
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Second, defendant's claim is inadequately briefed because it consists of all of one 
sentence in a paragraph otherwise devoted to challenging the trial court's finding that the 
request for a drug-detection dog was seconds-long. See Aplt. Br. at 20. It is thus devoid 
of meaningful analysis and may be rejected on this ground alone. See Utah R. App. Pro. 
24(a)(9), (i), (j). See also State v. Wareham, 111 P.2d 960, 966 (Utah 1989) (declining to 
review inadequately briefed claim). 
Although Utah has not yet considered this question, it is consistent with Utah's 
contemporaneous preservation rule. See State v. McCardell, 652 P.2d 942, 947 (Utah 
1982). The preservation rule requires timely and specific objections "in order 'to bring 
all claimed errors to the trial court's attention to give the court an opportunity to correct 
the errors if appropriate.'" State v. Brown, 856 P.2d 358, 361 (Utah App. 1993) (citation 
omitted). Therefore, "claims of evidentiary error are waived unless the record reflects a 
timely objection stating the specific ground upon which it is based." State v. Jensen, 111 
P.2d 201, 203 (Utah 1986). Defendant does not argue that any exception to the 
preservation rule applies. See Aplt. Br. at 20. Accordingly, his assertion that any 
possible time taken to brief Detective Williams unreasonably prolonged the traffic stop 
may not now be considered. See State v. Winfield, 2006 UT 4, f^ 23 n.6 128 P.3d 1171 
(declining to infer a plain error argument). 
Finally, defendant's assertion lacks merit. Detective Williams testified at trial that 
upon arriving at the scene with his canine, "[t]hey informed [him] just what was going 
on." R212:113. But this testimony gives no indication whatsoever that the traffic stop 
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was consequently extended. Id. To the contrary, it is reasonable to infer that Officer 
Burgon, Officer Plank's partner, spoke with Detective Williams while Officer Plank 
continued the citation-writing process. See R208:8, 24; see also R212:65 ("He (Detective 
Williams) deployed his dog while I (Officer Plank) was writing the traffic citation"). It 
is further reasonable to infer that Officer Plank was still waiting for information from 
dispatch when Detective Williams arrived. Indeed, it was not until after Detective 
Williams arrived, and after the canine alert, that Officer Plank ascertained defendant's 
correct first name. See R208:8. Presumably, therefore, the license checks were ongoing 
when Detective Williams arrived and was briefed. R212:l 13. As set forth in the body of 
this brief, under Caballes and progeny, unrelated police conduct that does not prolong a 
traffic stop "beyond the time reasonably required to complete that mission" is 
permissible. 543 U.S. at 407. 
D. Independent of the alleged illegality, it was inevitable that 
police would discover the methamphetamine on 
defendant's person through routine procedures. 
In any event, even assuming some illegality prolonged the traffic stop "beyond the 
time reasonably required to complete [it]," Caballes, 543 U.S. at 407, it was inevitable 
that police would discover the methamphetamine on defendant's person in a search 
incident to his arrest on an outstanding warrant. See R208:6-7, 17, 24. The trial court's 
ruling may be upheld on this sound alternative ground. See Bailey v. Bayles, 2002 UT 
58, j^ 10, 52 P.3d 1158 (recognizing that "an appellate court may affirm the judgment 
appealed from 'if it is sustainable on any legal ground or theory apparent on the record, 
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even though such ground or theory differs from that stated by the trial court to be the 
basis of its ruling or action'") (citations omitted). 
Although the exclusionary rule "prohibits the use at trial of evidence . . . obtained 
in violation of an individual's constitutional rights," there are exceptions. State v. 
Topanotes, 2003 UT 30, f^ 13, 76 P.3d 1159. One of these exceptions applies here: the 
doctrine of inevitable discovery. The inevitable discovery doctrine "enables courts to 
look to the facts and circumstances surrounding the discovery of [] tainted evidence and 
ask[] whether the police would have discovered the evidence despite the illegality." Id. at 
Tf 14. "'If the prosecution can establish by a preponderance of the evidence that the 
information ultimately or inevitably would have been discovered by lawful means . . . 
then the deterrence rationale has so little basis that the evidence should be received.'" Id. 
(quoting Nix v. Williams, 467 U.S. 431, 444 (1984)). It is crucial, however, that there be 
"some independent basis for discovery" of the evidence, and "the investigation that 
inevitably would have led to the evidence [must] be independent of the constitutional 
violation." Id. at f 16 (quotation marks and case citation omitted) (brackets in original). 
So, "the fact or likelihood that makes the discovery inevitable [must] arise from 
circumstances other than those disclosed by the illegal search itself." Id. (quotation 
marks and case citation omitted). 
This crucial independence is readily apparent here for the reason noted above: It 
was inevitable that defendant would be searched at some point. A routine license 
check—performed completely independent of the request for or alert by the 
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canine—revealed an outstanding warrant for defendant's arrest. See R208:6-75 17, 24. 
And the discovery of the warrant lead to a routine search of defendant's person incident 
to his arrest thereon. Id. "Routine or standard police procedures are often a compelling 
and reliable foundation for inevitable discovery, even if not part of a separate concurrent 
investigation." Topanotes, 2003 UT 30, \ 17. 
Here, Officer Plank requested both a drug-detection dog and passenger license 
checks at the same time and neither request was dependent upon the success or failure of 
the other. To the contrary, the request for the canine unit was based on the officer's 
experienced hunch, but the check on passenger licenses resulted independently from the 
fact that the driver admitted her license was suspended. See R127 ("[T]he Court makes a 
presumption [Officer Plank's] reason for running the passengers' names was to determine 
whether they could drive if the driver was disqualified from driving"). When, as here, the 
driver's license is suspended, police routinely check to see if any passenger is lawfully 
licensed. See State v. Higgins, 884 P.2d 1242, 1245 (Utah 1994) (holding request for 
passenger's name and date of birth reasonable because officer was obliged to verify that 
she was a "licensed driver to whom he could reasonably entrust [the driver's] vehicle); 
see also State v. Ottesen, 920 P.2d 183, 185 n.l (Utah App. 1996) (recognizing there are 
"certain circumstances" when "an officer may ask the passenger for identification"). 
Additionally, when, as here, police discover an outstanding arrest warrant, they routinely 
search the suspect incident to his or her arrest, either at the scene or at booking, or both. 
See Howard v. State, 369 S.E. 271, 273 (Ga. App. 1988) ("routine search pursuant to a 
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lawful arrest"); Paulino v. State, 924 A.2d 308, 314 (Md. App. 2007) ( "routine custodial 
search"); State v. Bentz, 158 P.3d 1081, 1086 (Ore. App. 2007) ("search was a routine 
inventory incident to [Bentz's] arrest"). See also State v. Marquez, 2007 UT App 170, f 
14, 163 P.3d 687 (observing that Marquez was searched incident to his arrest); State v. 
Messer, 2007 UT App 166, f 11, 164 P.3d 421 (explaining that "once the accused is 
lawfully arrested and is in custody, the effects in his possession at the place of detention 
that were subject to search at the time and place of his arrest may lawfully be searched 
and seized without a warrant even though a substantial period of time has elapsed 
between the arrest and subsequent administrative processing"). 
Moreover, Officer Plank testified at preliminary hearing that while defendant and 
the other passenger were frisked when they were ordered out of the car before the canine 
sniff, the methamphetamine was not discovered on defendant's person until he was 
searched incident to his arrest on the warrant, which occurred later. See R208:6-7, 17-18. 
The alleged illegal request for a drug-detection dog thus played no role whatsoever in the 
discovery of methamphetamine on defendant's person. 
Additionally, there is no question defendant would have remained at the scene of 
the traffic stop, with or without the alleged illegality, for the duration of the detention. 
Defendant has never disputed that he was reasonably seized incident to the traffic stop of 
the driver. The trial court in fact declined to decide "whether Officer Plank actually 
detained defendant," a passenger, "before the dog arrived," precisely because neither 
party raised that issue. R126. However, after the trial court's ruling in this case, the 
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United States Supreme Court ruled that passengers are reasonably seized incident to a 
traffic stop of the driver. See Brendlin v. California, 121 S.Ct. 2400, 2403 (2007).! 
In any event, as noted above, defendant does not dispute the reasonableness of his 
detention incident to the traffic stop itself. There is thus no question that he would have 
continued to be at the scene of the traffic stop when Officer Plank received information 
from dispatch that he had an outstanding arrest warrant. This fact is sufficient to 
distinguish the result in Topanotes, where the Utah Supreme Court declined to apply the 
inevitable discovery doctrine. 2003 UT 30, fflf 20-21. Topanotes involved the illegal 
detention of a pedestrian. Id. Police illegally detained Topanotes when they retained her 
identification for a suspicionless warrants check. Id. at ^ 19. Although the warrants 
check revealed an outstanding arrest warrant for Topanotes, the supreme court declined to 
apply the inevitable discovery doctrine, holding that it was unrealistic to assume 
Topanotes would have waited around for the results of the warrants check if she had not 
been illegally detained, or if her identification had first been returned. Id. Topanotes is 
thus factually distinguishable here. 
In sum, the record establishes an inevitable, independent, and routine basis for the 
search of defendant's person and consequent discovery of meth: The driver admitted her 
1
 While defendant's seizure as a passenger is not at issue here, the question of 
whether a passenger is reasonably seized incident to a traffic stop, an issue of first 
impression in Utah, is raised in State v. Baker, 20060218-CA. Briefing in Baker is 
complete and the State anticipates that this Court will hear oral argument in November 
2007. 
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license was suspended, police consequently ran a routine license check on the passengers, 
and discovered—entirely independent of the request for or alert by the canine—an 
outstanding warrant for defendant's arrest. And a routine search of defendant's person 
incident to his arrest yielded the meth evidence at issue. Given these circumstances, the 
deterrence rationale of the exclusionary rule "has so little basis that the evidence should 
be received." Topanotes, 2003 UT 30, \ 14 (quotation marks and case citation omitted). 
CONCLUSION 
The trial court's ruling denying defendant's motion to suppress should be affirmed 
and defendant's jury convictions for possession of methamphetamine and false 
information to a peace officer should be upheld. 
RESPECTFULLY submitted on^JTOctober 2007. 0 I W 7 
« & . 
MARK L. SHURTLEFF 
Utah Attorney General 
RIAN DECKER 
(Assistant Attorney General 
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Tuesday , A u g u s t 2 3 , 2005 / P r o v o , Utah 
P R O C E E D I N G S 
- 0 0 0 -
THE COURT: We'll call the matter of state versus 
Jack Wilkinson. It is Case No. 051400711. We have Mr. Curtis 
Larson for the State and Ms. Deborah Hill for the defense, and 
also Mr. Wilkinson is present. 
MS. HILL: Your Honor, one preliminary matter. I 
believe the State has only one witness. If not, I invoke the 
exclusionary rule. 
MR. LARSON: Yes, we only have one witness. We call 
that witness, Jeff Plank. 
THE COURT: Mr. Plank. 
JEFF PLANK, 
Called by the State, having been duly 
Sworn, was examined and testified as follows: 
THE CLERK: You do solemnly swear that the testimony 
you are about to give in the case now before the Court will be 
the truth, the whole truth and nothing but the truth, so help 
you God? 
THE WITNESS: Yes. 
DIRECT EXAMINATION 
BY MR. LARSON: 


























A Jeff Plank. 
Q Where do you work? 
A I work for the State Bureau of Investigation. I'm 
currently assigned to the Utah County Major Crimes Task Force. 
Q How long have you been working with the task force? 
A About a year now. 
Q How long for the State Bureau of Investigations? 
A About four years with them and another three with the 
Utah Highway Patrol. 
Q So you're a certified category 1 law enforcement 
officer? 
A Yes. 
Q Were you employed and working with the task force on 
February 8th of this year? 
A Yes. 
Q On that particular day, did you spend some time on 
duty? 
A Yes, I did. 
Q While you were involved in your activity, was there 
an opportunity for you to stop a vehicle? 
A That's correct. 
Q Could you indicate to the court a little bit about 
what you viewed and why you stopped the vehicle? 
A l observed a vehicle around 12 South and 8th West 
































THE COURT: That was 35 in a 25? 
THE WITNESS: Yes. 
(By Mr. Larson) That was with a radar unit? 
No. I just followed it with my own vehicle, so I 
speedometer. I paced the vehicle. 
Who was driving? 
The driver was - if I may refer to my report — 





Was there a passenger in the vehicle? 
There were two passengers in the vehicle. 
Who were they? 
One was the defendant Jack Wilkinson and the other 
was Jeanette Alonzo. 
Q In reference to Mr. Wilkinson, did you run any i 








Yes, I did. \ 
Was there a warrant outstanding for his arrest there? 
There was. 
Was he taken into custody? 
He was. 
Was he searched? 
He was searched. 
MR. LARSON: Can I mark it into evidence, Judge? 


























Q (By Mr. Larson) The record will reflect I'm showing I 










May I approach the witness, Judge? 
THE COURT: Yes. 
(By Mr. Larson) I'm showing you what is marked as 
Exhibit No. 1. That is a plastic bag with a lot of 
on it. Is there something inside? 
Yes, there is. There is a little blue bag. 
Have you seen that little blue bag before? 
Yes. 
Where have you seen it? 







That was after you had arrested him? i 
That's correct. ! 
On that warrant? 
Yes. 








What name did he give you? 
He actually gave me the name of Bob Wilkinson with, I 
, a date of birth of 8-24-57. 
How did you establish that it wasn't necessarily Jack 







A While we were there at the traffic stop, a K9 deputy 
stopped, and he actually deployed his dog around the vehicle, 
and it was after this deployment, after he put his dog back 
into the car and did indicate on the vehicle on the exterior 
and the interior, put the dog away and made mention to Bob as 
Jack, and so I questioned him about that, and he said, yeah, 
he had had an altercation with him previously. He knew him by 
ame. 
Who was that officer? 
Jeputy Williams. 
C So he knew Jack Wilkinson personally? 
_< He advised you personally of that information? 
"""hat's correct. 
>w, this Jack Wilkinson we're referring to, the 
individual who told you his name was Bob Wilkinson, would you 
recognize him again if you saw him? 
A Yes, I would. 
Vould you recognize him if he was in the courtroon 
: in the courtroom today? 


























A He's seated right there at the defense table. 
MR. LARS0N: The record wil l refIect that the 
defendant has been identified as Jack Wilkinson. 
Q 
THE COURT: It wil l so reflect. 
(By Mr. Larson) Let's get back to the little baggy. 
What did you do with that when you located it? 
A 
Q 
When I located it, as far as the evidence? 
Sure. 
It was basically taken to the Utah County Sheriffs 
Office and booked into evidence. 
Q 
A 
It was in a bigger package. Did you package it? 
Yes, uh-huh (affirmative response). I think my 






Who is that? 
Brandon Burgon 
You actually gave it to Brandon Burgon who packaged 
I was basically - we were both at the desk there. I 
was filling out the paperwork while he basically wrote on this 






From there it went where? 
From there it was put into a locker at the sheriff's 























MR. LARSON: May I approach the witness? 
THE COURT: Yes. 
Q (By Mr. Larson) Showing you State's Exhibit No.... 
I'll ask if you've seen that? 
A Yes. 
Q What is that? 
rhe crime lab report. 
Q How do you associate that document, which is State's 
Exhibit No. 2, to this particular case? How is that 
identified in this case? 
A It has the defendant's name on it, case number. 
Q What is your case number from your file? 
A From my file it is 2005-50115. 
Q What is the case number that is listed on State's 
Exhibit No. 2? 
A It matches. It's 2005-50115. 
Q Your case is also associated or filed under the name 
of Jack Wilkinson? 
A That's correct. 
What name is on the document, State's Exhibit No. 2? 
lack Wilkinson. • • 
Did you deliver that to the crime lab? 
I didn't, no. 
Do you know who did? 







technician, I believe, at the county. 
Q Now, you've seen those documents before in relation 
to drug cases and things? 
A I If t-huh (affirmative response). 
Q Is that a result of testing that was performed? 
A Yes, there is a result here. 
Q I low do you identify what would be in the report with 
the substance or item that was tested? Was there an indicator 
there anywhere? 
A On the analysis there is also a case number. 
Q How about in the section that deals with the analysis 
itself and the test result. Is there any indicator there that 
ties what was tested to what was seized in a case? 
\ Basically there's a description of it, the weight of 
it. 
Q Any numbering? 
There's an item number. 
What item number is listed on State's Exhibit No. 2? 
No. 1. 
-ow would that relate to this little blue baggy? 
's also item No. 1. 
Q How would you - show the Judge that No. 1. Where 
would the No. 1 be? 
A Right here (indicating). 
Q That was put on there by you and your colleague? 



























A Uh-huh (affirmative response), that's correct. 
Q What then is the result of the test that was 
performed on this little baggy or the contents of the little 
baggy? 
A Methamphetamine was identified in this plastic blue 
bag. The total weight was 20 milligrams. 
MR. LARSON: Judge, we'd move to admit Exhibits 1 
2. 
THE COURT: Any objection? 
MS. HILL: No objection. 
THE COURT: They'll be considered. 
(State's Exhibit Numbers 1 and 2 
Were received into evidence.) 
MR. LARSON: No other questions. 
THE COURT: Cross-examination. 
CROSS-EXAMINATION 
BY MS. HILL: 
Q Officer Plank, I want to start from the beginning of 
the traffic stop. The driver of the vehicle was pulled over 
for speeding? 
A That's correct. 
Q You pulled her over and you're investigating the 
speeding or are you talking to her; what is going on when you 



























A That's correct. I approached the driver. I spo'ke 
with her. She immediately informed me her driver's license 
was suspended. 
Q Was she ever arrested? 
A She was not - well, on a citation. She was 
ticketed. 
Q You're talking to her and at some point you decide to 
have a K9 unit come out? 
A He was in the area, and that's correct 
Q How long did it take for the K9 unit to get to the 
vehicle? 
A I don't remember, probably within a couple of 
minutes. 
' Q Why were you having the K9 sniff around the car? 
What was the purpose of that? 
A Just an investigation, ongoing investigation. 
Q Of what? 
A Narcotics. 
Q But she was pulled over for speeding? 
A Yes. 
Q Why were you looking for narcotics? 
A Why was I looking for narcotics? Just an 
investigation. He was in the area. I had contact with 
another detective on the task force who was a K9 handle, and 



























Q But you had~no reason to believe there were ] 
narcotics? 
A Not really, no. 
Q How long did it take for the K9 to be deployed around 
the vehicle? 
A Just a couple of minutes. 
Q To effect that, did you have the passengers get out 
of the vehicle? 
A Initially when the dog goes around the exterior, they 
stay in the vehicle. The dog indicated on the exterior of the 
vehicle, and then they were asked to get out of the vehicle 
while the dog went inside. 
Q Where did the dog indicate on the vehicle, what area 
of the vehicle? 
A On the exterior. i 
Q What area of the vehicle? 
A On the exterior, I believe, it was the door. 
Q Whose door? 
A I believe it was the driver's side door. 
Q So you have the passengers exit the vehicle, so the 
dog can go inside the vehicle and search? 
A That's correct. 
Q Did you ever find anything in the vehicle? 
A Inside the vehicle I don't believe there was anything 


































The rear seat? 
Where the defendant was sitting? 
My client was sitting behind the driver? 
That's correct 
Where was the third passenger sitting? 
1 believe she was in the front seat 
Were they ordered to remain at the scene while the K9 
was going around the vehicle? 
A Once the K9 indicates on the exterior, everyone on 
the inside is basically subject to search as was the interior. 
Q Now, do you have a tape from your patrol vehicle of 





No, I wasn't in a patrol vehicle. 
What kind of car were you in? 
I'm in an unmarked vehicle. 
So you didn't have any recording device or anything 










And my partner. 
What is his name? 
Brandon Burgon. 
And then there's a K9 officer? 
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A And then the deputy K9 was there. 
Q Were there any other officers that arrived? 
A And then the original K9 officer - also from the 
county. He's on the task force. He showed up later. There 
were a total of four of us. 
Q "' Vhat was his name, the fourth officer? 
A His name was Lane Critser. 
Q Was this also all for the speeding or after the K9 
indicated? 
A Initially - well, it was just me and my partner. 
The deputy was called, marked uniform officer was called, and 
then Lane Critser was on his way. He was quite a ways away, 
so he kind of showed up later. 
Q Was he on his way because there was a speeding 
investigation going on? 
A No. He was just on his way to help out. We just 
help each other. 
Q There were two statements made by my client to ;, o 
during the course of this investigation; is that correct? 
A Ti lere were some statements made, yeah, i don't know 
specifically which two you're referring to. 
Q Maybe the statements about the methamphetamine; do 
you remember those statements? 
A One statement that I have in my report, he said that 





















would have gotten rid of i t 
CI! Was he m custody when that statement was made? , 
\ I le was • . - ' 
Q Had you Mirai idize I iiin i ?" 
A No, I did not. 
I The statements he made in your report, he was in 
custody but he was not Mirandized? 
A Basically he was arrested based on the warrant ai id 
wI i i Ie i i e was « wh i I e I was searching him and found th e 
methamphetamine, he basically said, "Oh, I didn't know it was 
there. If I would have known it was there, I would have got 
rid of it." 
Q 11 w a s in ore of a spontaneous comme n t? 
A Yeah. 1 didn't ask him, "Why do you have this in 
your pocket," or anything. 
Q 1 low many times was my client searched; do you 
remember? 
A He might have been Terry frisked. 
Q Who would have done that? 
A Either me or my partner, possibly. 1 
Q Do you remember Terry frisking him and not finding 
anything? 
: II don't remember if it was me or him. I don't know. 
Q You don't remember if you did a Terry frisk and 
didn't f ind anything? 
16 17 
A I don't know if it was me or him. We don't look 
inside the pockets. 
Q Why were you Terry frisking him? 
lust looking for weapons. Initially when he comes 
out of the car, even though he is subject to a more thorough 
search because the dog indicated on the vehicle, just real 
ick. let's make sure he doesn't have any weapons. 

























Not at that time, that's correct. 
Do you know if any other officers searched him? 
Prior to -
Prior to you locating -
il e 1 said, 1 don't know if it was me who did the 





But that's all you witnessed w= * 
\ es. 
Now, the bag that we have in evidence today, who 




Did you ever have the bag fingerprinted? 
No. 
What did you do after you found the bag? I know you i 



















the chain of custody? Who had the bag after you located it? 
A I basically kept it. I put it in a little evidence 
bag, and then from there it was taken basically straight to . 









Do you know who took it to the county sheriff's? 
It was me. • 
••c took it to the crime lab? 
•t was Kelly Heward. 
"^'d you pick it up from the crime lab for testimony 
. icked it up from the sheriff's office. 
Someone took it from the crime lab back to the 
s office? 
Yes. 
Do you know who that person was? 
Who picked it up from the crime lab and brought it 
I believe it was also Kelly. Although the writing does 
not match, so it might have been another evidence technician 






Was it your partner that packaged this or was it you? 
My partner basically wrote on here and then sealed it 
was standing right there. 
You located the bag, but ti len II le does ti tat part of 
Well, I mean, we're both together. There is a lot of 



























paperwork you have to fill out to submit to the crime lab and 
fill out the evidence paperwork and stuff, so while I'm 
filling out the information, he's basically doing this for me. 
Q I see. 
A We're basically on a table this big. He's here and 
I'm here, so... 
MS. HILL: If I could have one minute, Your Honor. 
THE COURT: Sure. 
Q (By Ms. Hill) Did you test the substance at the 
scene? Did you do like a -
A Whether it was at the scene or prior to booking It, 
usually we'll test it either at the scene or prior to 
submitting it, putting it in the locker. 
Q Did you do that? 
A Yes. 
Q Did it test positive at that time? 
A Yes. 
MS. HILL: No further questions, Your Honor. 
THE COURT: Any redirect? 
MR. LARSON: Yes. 
REDIRECT EXAMINATION 
BY MR. LARSON: 
Q I just want to make sure we got the names of 
everyone. Was Lane Critser the K9 officer that came first 
But he had a K9 unit also. 
He also has one, yes. 
Was his K9 unit deployed in the vehicle at all? 
Not Lane's, no, just of the uniformed detective - or 
with the dog around the car? 







Q Then you had a partner, Brandon Burgon, who assisted 
you in packaging, searching? 
A Yeah. He was there for the traffic stop and 
basically all through the night. He's my partner. 
Q Then, could you spell the last name of the evidence 
tech, Kelly? 
A It's H-E-W-A-R-D. 
Q Was anybody else at the scene, anybody else assist in 
the search? 
A Not that I remember. 
Q Now, getting back to the circumstance itself. You 
indicated that there was probably about two minutes. It 
probably took about two minutes for the K9 unit to first 
arrive? 
A A coupling of minutes, yeah, I don't know. I didn't 
keep track of it. 



























A I did. 
Q Now, during that time frame, you were issuing a 
citation? 
A That correct. 
Q At any time during the normal course of your issuing 
a citation, did you stop and wait for the K9 search to be done 
or do you just continue right on writing your citation? 
A Basically I was there writing the citation. I had my 
dispatch checking on the other passengers in the vehicle to 
see if they had valid driver's licenses, things like that. 
So, several minutes was the time lapse. 
Q Could you tell the Judge about the length of time 
that the stop took place, in total, from the time that you 
stopped the vehicle to the time that you gave the driver the 
citation? 
A I can only estimate. I would say six, seven minutes, 
eight minutes, something like that. 
Q How many of those minutes were occupied with the K9 
unit going around the vehicle? 
A That only takes, on the exterior, it takes a minute 
or two, if that. 
Q So you made the stop. How many minutes was it or how 
much time elapsed from the time that the stop actually was 
called in, the vehicle physically stopped, and the K9 unit 
arrived - let's back up. To the time you called for the K9 
unit? 
A From the time I called to the time he arrived, is 
that correct? 
Q No. From the time of the stop to the time you got on 
the radio and said, "Send a K9 unit"? 
A Probably within a minute. 
Q Then it took two minutes from there? 
A Couple minutes, yeah. I'm not sure. 
Q Couple minutes to arrive? 
A Yeah. 
Q From the time that he arrived at the location there, 
to the time that you finished writing your citation, how long 
was that? 
A I don't know. I mean, like l said, I can only say it 
takes a handful of minutes is all. I didn't keep track of 
those times. I can only guess or estimate what that time 
would be. 
Q But during this time, you were - the K9 unit was 
called. You continued on with your investigation, writing the 
citation? 
A That's correct. 
Q So you didn't stop at any time and just watch the dog 
going around the car? 
A Like I said, it only takes a minute for the dog to 
run around the car. I was in my car waiting for dispatch to 
22 
CERTIFIED COURT TRANSCRIPT 
23 
1 | come back with information on the status of the driver. You 
know, I may have watched the dog run around the car. I 
couldn't tell you exactly how long I stopped, you know, to 
watch the dog or anything like that 
Q During the time that the dog arrived and the time 
•hat the citation was finally done, you were also rum ling 
7 checks on the driver? On the passengers? 
8 A That's correct. 
9 Q '"i Vere you running any checks on the drivers? Driver's 
10 license on the driver? 
11 A Oh, yeah, uh-huh (affirmative response). 
12 Q Did you wait to issue a complete citation until after 
13 you received information on all the individuals in the car or 
14 just the driver? 
15 A Typically I would wait - that would be the last 
16 thing that I would do, get everything taken care of and then 
17 go up and have her sign the citation. So typically that would 
18 be the last thing that I would do. 
19 Q One final question. From the time the dog arrived, 
20 'which was maybe three minutes or so after the stop began, 
21 three or four minutes, to the time that the K9 handler, Deputy 
22 Williams, advised you that there was a hit on the exterior of 
23 the vehicle, what's the time frame from that? 
24 A From the time that the vehicle was stopped -
25 Q No. From the time that the K9 unit arrived and went 
24 
THE COURT: Thank you. You can step down. 
MR. LARSON: We'll submit it, Your Honor. 
MS. HILL: Your Honor, we'll submit it. 
["HE COURT: In this case I am going to find that 
5 I there is probably cause to bind-over both matters for trial. 
6 Do you still have your evidence? Okay. We need to set this 
7 matter out for an arraignment. 
8 MS. HILL: I would ask for an arraignment date. If 
9 we could go a couple of weeks down. 
10 THE CLERK: The 13th of September, at 8:30. 
I I J MS. HILL; Thank you, Your Honor. 
THE COURT: Thank you. 
(Proceedings in the above-entitled 





1 around the vehicle - I've got so many questions in my mind, 
2 I'm not sure I'm asking the right question any longer. 
3 From the time that the K9 unit arrived to the time 
4 you're notified that there was a hit on the exterior of the 
5 vehicle, how much time had elapsed? 
6 ! I 'xobabiy a minute. 
7 Q So you're into the stop about four minutes, four or 
8 five minutes, something of that nature? 
9 a h . • ' ' • 
10 During that time you were conversing with dispatch? 
11 That's true. 
12 And preparing to write your citation? 
res. 
; MR. LARSON: Okay. I'm sorry, Judge. That was a 
little more lengthy than I anticipated. I think it was useful 
"•6 for both parties. 
THE COURT: Thank you. Any recross? 
»3 I RECROSS-EXAMINATION 
20 BY MS. HILL: 
21 Q Officer, you did ask my client for his - was it his 
22 identification or his name while he was sitting in the 
23 vehicle, correct? 
24 I A " - - ' J : d . 
25 MS. HILL: No more questions, Your Honor. 
25 
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Holbrook [3] 1/24 27/4 27/22 
Honor [7] 4/8 20/7 20/18 25/25 26 2 26/3 
26/11 
HONORABLE! I] I '11 
hour[1] 5/25 
Jhow [19] 5/5 5/7 7/25 10/8 10/9 11/7 11/11 
11/20 11/22 13/10 14/4 15/20 17/16 22/18 
I 22/22 22/22 23/12 24/3 25/5 
ll 
i n i [ i ] 10/4 
I'm [10] 5/3 7/1 7/6 15/16 20/2 20/6 23/8 
25/2 25/2 25/14 
l've[1] 25/1 
I identification [1] 25/22 
identified [3] 9/3 10/10 12/5 
identify [1] 11/7 
if [16] 4/9 6/8 8/18 8/20 10/4 16/25 17/11 
17/23 17/24 18/1 18/11 18/14 20/7 22/10 
22/21 26/8 
immediately [1] 13/2 
in [51] 
incident [1] 15/13 
inclusive [1] 27/11 
indicate [3] 5/22 8/514/13 
indicated [5] 14/10 14/25 16/9 18/6 21/20 
indicates [1] 15/10 
indicating [1] 11/24 
!indicator[2] 11/8 11/12 
individual [1] 8/17 
individuals [1] 24/13 
information [5] 8/1 8/14 20/3 24/1 24/13 
informed [1] 13/2 
Initially [3] 14/916/1018/4 
[Initially--[1] 16/10 
[inside [6] 7/8 14/12 14/21 14/24 15/11 
18/2 
interested [1] 27/16 
interior [3] 8/614/2515/11 
MntO [7] 6/20 6/24 8/5 9/10 9/22 12/13 25/7 
investigating [1] 12/23 
investigation [7] 5/3 13/16 13/16 13/23 
16/1516/19 23/19 
Investigations [1] 5/7 
invoke [1] 4/9 
involved [1] 5/19 
is [35] 
issue [1] 24/12 
issuing [2] 22/2 22/5 
it [75] 
It's [3] 10/1611/2121/15 
item [4] 11/811/1711/18 11/21 
I itself T21 11/12 21/19 _ 
J 
JACK [10] 1/7 4/5 6/13 7/25 8/7 8/12 8/16 
9/3 10/18 10/21 
Jeanette[1] 6/14 
JEFF [4] 3/3 4/12 4/14 5/1 
Judge [6] 6/24 7/4 11/22 12/7 22/12 25/14 
JUDICIAL [1] 1/1 
just [14] 6/5 13/16 13/22 14/6 16/10 16/16 
16/16 18/4 18/6 20/24 21/7 22/7 23/22 
24/14 
Ik 
keep [2] 21/24 23/15 
Kelly [4] 10/25 19/8 19/17 21/14 
kept[1] 19/2 
kin [1] 27/14 
kind [2] 15/1516/13 
knew [2] 8/8 8/12 
know [15] 10/24 16/20 17/10 17/23 18/1 
18/11 18/14 18/15 18/24 19/5 19/15 21/23 
23/14 24/2 24/3 
known HI 17/11 
L 
lab [7] 10/7 10/22 19/7 19/9 19/12 19/16 
20/1 
Lane [4] 16/7 16/12 20/25 21/2 
Lane's [1] 21/7 
lapse [1] 22/11 
LARSON [12] 2/4 3/3 3/4 4/6 6/4 6/24 7/1 
7/6 9/510/1 10/3 12/14 
last [3] 21/13 24/15 24/18 
later [3] 16/416/13 21/3 
law[1] 5/10 
length [1] 22/12 
lengthy [1] 25/15 
let's [3] 9/5 18/7 22/25 
license [2] 13/2 24/10 
licenses [1] 22/10 
like [8] 15/1818/14 20/11 " " .: 
23/14 23/24 24/4 
listed [2] 10/1411/18 
little [10] 5/22 7/9 7/10 9/5 11/20 12/3 12/3 
18/25 19/2 25/15 
located [5] 9/6 9/7 18/20 19/1 19/23 
locating [1] 18/13 
location [1] 23/11 
locker [2] 9/22 20/13 
long [6] 5/5 5/7 13/10 14/4 23/12 24/3 
longer [1] 25/2 
look[1] 18/1 
looking [3] 13/21 13/2218/4 
lot [21 7/719/25 
M 
made [6] 8/6 16/18 16/20 17/2 17/6 22/22 
Major [1] 5/4 
make [2] 18/7 20/24 
many [5] 15/20 17/16 22/18 22/22 25/1 
each[1] 16/17 
East[1] 2/5 
effect [1] 14/7 
eight [1] 22/17 
either [2] 17/20 20/12 
elapsed [2] 22/23 25/5 
else [2] 21/16 21/16 
employed [1] 5/13 
enforcement [1] 5/10 
ESQ [2] 2/4 2/8 
establish [1] 7/25 
estimated] 22/16 23/16 
even[1] 18/5 
events [1] 27/16 
ever [3] 13/414/2318/22 
everyone [2] 15/10 20/25 
everything [1] 24/16 
evidence [11] 6/24 9/7 9/10 10/25 12/13 
18/19 19/2 19/18 20/2 21/13 26/6 
exactly [1] 24/3 
Examination [4] 3/3 3/4 4/23 20/22 
examined [1] 4/16 
exclusionary [1] 4/10 
Exhibit [9] 3/11 3/11 7/7 10/3 10/9 10/15 
10/2011/1812/12 
EXHIBITS [3] 3/10 7/2 12/7 
exit[1] 14/20 
exterior [9] 8/5 14/9 14/10 14/15 14/17 
M 
I mark [1] 6/24 
! marked [2] 7/616/11 
|match[1] 19/18 
matches [1] 10/16 
matter [5] 4/4 4/8 26/7 26/14 27/7 
matters [1] 26/5 
may [4] 6/8 7/410/124/2 
maybe [2] 16/22 24/20 
MCVEY[1] 1/11 
me [10] 7/23 13/2 16/10 17/20 17/23 18/1 
18/1419/6 20/3 27/9 
mean [2] 19/25 23/14 
mention [1] 8/6 
methamphetamine [3] 12/516/2217/10 
might [2] 17/1819/18 
miles [1] 5/25 
milligrams [1] 12/6 
mind [1] 25/1 
minute [5] 20/7 22/20 23/6 23/24 25/6 
minutes [18] 13/13 14/6 21/20 21/21 21/23 
22/11 22/16 22/17 22/18 22/22 23/7 23/8 
23/9 23/15 24/20 24/21 25/7 25/8 
Mirandize[1] 17/4 
Mirandized [1] 17/7 
i more [4] 17/1318/5 25/15 25/25 
move[1] 12/7 
jMR [11] 3/3 3/4 4/13 6/4 6/24 7/1 7/6 9/5 
I 10/1 10/312/14 
Mr. [4] 4/5 4/7 6/15 7/19 
Mr. Curtis [1] 4/5 
Mr. Wilkinson [3] 4/7 6/15 7/19 
MS [4] 3/4 3/5 20/9 20/18 
Ms. [1] 4/6 
Ms. Deborah [1] 4/6 
much [2] 22/23 25/5 
my [21] 6/5 6/6 6/8 9/12 10/13 15/4 15/22 
16/10 16/18 16/24 17/16 17/20 18/8 18/15 
19/21 21/12 22/8 23/25 25/1 25/21 27/17 
name [14] 4/25 7/20 7/22 7/23 8/9 8/17 
10/11 10/17 10/20 15/23 16/6 16/7 21/13 
25/22 
names [1] 20/24 
narcotics [4] 13/18 13/21 13/22 14/2 
nature [1] 25/8 
necessarily [1] 7/25 
|need[1] 26/6 
night [1] 21/12 
no [35] 
normal [1] 22/5 
NORTH [2] 1/14 2/9 
not [14] 4/9 13/5 14/3 17/5 17/7 17/21 
18/10 19/18 21/7 21/18 23/8 25/2 27/14 
27/15 
not-[1] 13/5 
nothing [1] 4/19 
notified [1] 25/4 
Novetta[1] 6/9 
now [8] 4/18 5/6 8/16 11/2 15/12 18/19 
21/19 22/2 
number [6] 10/11 10/12 10/14 11/10 11/17 
11/18 
numbering [1] 11/16 
Numbers m 12/12 
O ~ 
objection [2] 12/912/10 
observed [1] 5/24 
occasion [1] 27/6 
occupied [1] 22/18 
office [6] 2/4 2/8 9/10 9/23 19/11 19/13 
officer [9] 5/11 8/10 12/19 15/25 16/3 16/6 
16/1120/25 25/21 
officer - [1 ] 16/3 
officers [3] 15/20 16/218/11 
Official [1] 27/5 
Oh [2] 17/10 24/11 
Okay [2] 25/14 26/6 
on [51] 
Once[1] 15/10 
one [10] 4/8 4/9 4/11 6/13 13/25 16/24 
18/16 20/7 21/5 24/19 
(ongoing [1] 13/16 
only [7] 4/9 4/11 22/16 22/20 23/14 23/16 
| 23/24 
opportunity [1] 5/20 
or [28] 
ordered [1] 15/8 
original [1] 16/3 
originally [2] 12/2515/21 
other [6] 6/13 12/14 16/2 16/17 18/11 22/9 
otherwise [1] 27/14 
out [11] 7/13 9/19 13/8 14/7 14/11 16/16 
| 18/5 20/120/2 20/3 26/7 
outstanding [1] 6/18 
over [5] 12/2012/2312/2513/1913/25 
own [11 6/5 
|P 
paced [1] 6/6 
package [2] 9/119/11 
packaged [3] 9/13 9/1619/20 
packaging [1] 21/10 
I PAGE [2] 3/2 3/10 
pages [1] 27/10 
paperwork [3] 9/19 20/120/2 
part[1] 19/23 
particular [2] 5/1610/9 
parties [2] 25/16 27/15 
partner [9] 9/13 15/22 16/10 17/20 18/15 
19/20 19/21 21/9 21/12 
passenger [4] 6/10 15/1 15/1 15/6 
passenger- [1] 15/1 
passengers [5] 6/11 14/7 14/20 22/9 24/7 
patrol [3] 5/9 15/12 15/14 
Payne [1] 6/9 
per[1] 5/25 
performed [2] 11/512/3 
person [1] 19/15 
personally [2] 8/12 8/14 
phonetic [1] 6/9 
physically [1] 22/24 
pick[1] 19/9 
picked [2] 19/11 19/16 
place [2] 22/13 27/8 
Plaintiff [2] 1/5 2/3 
PLANK [6] 3/3 4/12 4/13 4/14 5/1 12/19 
plastic [2] 7/712/5 
please [1] 4/25 
pocket [3] 7/1416/2517/15 
pockets [1] 18/2 
point [1] 13/7 
positive [1] 20/16 
possibly [1] 17/20 
preliminary [2] 1/19 4/8 
preparing [1] 25/12 
present [2] 4/7 15/20 
Ipreviously [1] 8/8 
prior [4] 18/1218/13 20/1120/12 
probably [6] 13/12 21/20 21/21 23/6 25/6 
26/5 
proceeding [1] 27/9 
proceedings [4] 1/18 26/13 27/7 27/13 
prosecutor [1] 18/25 
PROVO [5] 1/15 2/5 2/9 4/1 27/17 
Public [1] 2/8 
pull [1] 12/25 
pulled [3] 12/2012/2313/19 
purpose [1] 13/15 
put [5] 8/4 8/6 9/2211/2519/2 
putting HI 20/13 
Q 
question[2] 24/19 25/2 
questioned [1] 8/7 
questions [4] 12/14 20/18 25/1 25/25 
quick [1] 18/7 
quite m 16/12 
R 
radar [1] 6/4 
radio [1] 23/5 
real[1] 18/6 
really [1] 14/3 
rear [2] 15/1 15/2 
reason [1] 14/1 
received [2] 12/13 24/13 
recognize [2] 8/18 8/20 
record [3] 4/25 7/1 9/2 
recording [1] 15/17 
recross [1] 25/17 
Recross-Examination [2] 3/5 25/19 
redirect [3] 3/4 20/19 20/22 
refer [1] 6/8 
reference [1] 6/15 
referring [2] 8/16 16/21 
reflect [3] 7/19/2 9/4 
relate [1] 11/20 
| relation [1] 11/2 
iremain [1] 15/8 
remember [7] 13/1216/2317/1717/21 
17/2317/24 21/18 
remembered [1 ] 16/25 
report [5] 6/810/711/716/2417/6 
report - [1] 6/8 
reported [3] 1/24 27/6 27/9 
reporter [2] 27/5 27/6 
REPORTER'S [2] 1/18 27/1 
response [4] 9/12 11/4 12/1 24/11 
result [4] 11/511/611/1212/2 
rid [2] 17/1 17/12 
right [6] 7/13 9/1 11/24 19/22 22/7 25/2 
RPR [2] 1/24 27/22 
rule[1] 4/10 
run [3] 6/15 23/25 24/2 
running f21 24/6 24/9 
\S 
said [8] 8/7 16/24 17/10 18/14 23/5 23/14 
23/24 27/13 
same [1] 27/12 
SAMUEL [1] 1/11 
!saw[1] 8/18 
!say[2] 22/16 23/14 
Iscene [5] 15/8 20/10 20/11 20/12 21/16 
'sealed [2] 9/20 19/21 
[search [5] 14/21 15/11 18/6 21/17 22/6 
searched [4] 6/22 6/2317/1618/11 
searching [2] 17/9 21/10 
seat [3] 15/1 15/2 15/7 
seated [1] 9/1 
section [1] 11/11 
see [2] 20/4 22/10 
seen [4] 7/10 7/12 10/411/2 
seized [1] 11/13 
Send [1] 23/5 
sent[1] 13/25 
September [2] 26/10 27/18 
set[1] 26/6 
s 
seven [1] 22/16 
several [1] 22/11 
she [6] 13/2 13/4 13/5 13/5 13/19 15/7 
sheriffs [6] 9/9 9/22 19/4 19/5 19/11 19/13 
should [1] 7/19 
show[1] 11/22 
showed [3] 16/416/13 21/2 , 
showing [3] 7/17/610/3 ! 
side [2] 14/1915/1 
sign[1] 24/17 
'sitting [4] 15/315/415/6 25/22 
six[1] 22/16 
sniff [1] 13/14 
jso [21] 4/19 5/10 6/5 8/7 8/12 9/4 14/20 
14/20 15/1 15/17 16/13 19/18 20/2 20/6 
1
 22/11 22/22 23/22 24/17 24/20 25/1 25/7 
solemnly [1] 4/17 
some [3] 5/1613/716/20 
Someone [1] 19/12 
something [3] 7/8 22/17 25/8 
sorry [1] 25/14 
South [1] 5/24 
specifically [1] 16/21 
speeding [6] 5/25 12/21 12 '2 1 13/ 19 16/8 
, 16/14 
! speedometer [1] 6/8 
Ispell [1] 21/13 
[spend [1] 5/16 
spoke [1] 13/1 
spontaneous [1] 17/13 
SS[1]27/2 
standing [1] 19/22 
start [1] 12/19 
state [11] 1/2 1/4 4/4 4/6 4/9 4/15 4/25 5/3 
5/7 27/2 27/5 
State's [10] 3/11 3/11 7/2 7/7 10/3 10/8 
10/1410/20 11/18 12/12 
statement [2] 16/2417/2 
statements [5] 16/18 16/20 16/22 16/23 ' 
17/6 | 




still [2] 15/13 26/6 
stop [12] 5/20 8/2 12/20 21/11 22/6 22/13 
22/22 22/23 23/4 23/22 24/20 25/7 
stopped [7] 5/23 5/25 8/3 22/14 22/24 24/3 
24/24 
stopped - [1] 24/24 
straight [1] 19/3 
stuff [1] 20/2 
subject [2] 15/11 18/5 
submit [3] 20/1 26/2 26/3 
submitting [1] 20/13 
substance [2] 11/8 20/9 
such[1] 27/6 
Suite [1] 2/5 
sure [6] 9/8 18/7 20/8 20/24 23/8 25/2 ! 
suspended [1] 13/3 
swear [1] 4/17 
Sworn m 4/16 
table [2] 9/120/5 
Itake \2] 13/10 14/4 
(taken [4] 6/20 9/9 19/3 24/16 
takes [4] 22/20 22/20 23/15 23/24 
talking [2] 12/2413/7 
tape [2] 15/1215/13 
task [5] 5/4 5/5 5/13 13/24 Il 6/4 
tech[1] 21/14 
(technician [2] 11/1 19/18 
tell [2] 22/12 24/3 
Terry [7] 17/18 17/21 17/24 18/3 18/8 
18/15 18/16 
test [5] 11/1212/2 20/9 20/12 20/16 
tested [2] 11/8 11/13 
testified [2] 4/1618/25 
testimony [2] 4/17 19/9 
\testing[2] 9/2411/5 
than[1] 25/15 
Thank [4] 25/17 26/1 26/11 26/12 
that [99] 
that's [15] 5/21 7/16 8/15 10/19 12/1 12/22 
13/1 13/9 14/22 15/5 18/10 18/16 23/21 
24/8 25/11 
their [1] 27/15 
them[1] 5/8 
then [13] 12/2 14/11 15/25 16/1 16/3 16/12 
19/3 19/21 19/23 21/9 21/13 23/7 24/16 
there [48] 
there's [3] 11/1411/1715/25 
thereof [1] 27/16 
they [5] 6/12 14/9 14/11 15/8 22/10 
They'll [1] 12/11 
thing [2] 24/16 24/18 
things [2] 11/3 22/10 
think [2] 9/12 25/15 
third [1] 15/6 
this [22] 5/14 7/13 8/4 8/16 9/19 10/9 
10/10 11/20 12/3 12/5 15/13 16/8 16/19 
17/14 18/25 19/20 20/3 20/5 23/18 26/4 
26/6 27/17 
thorough [1] 18/5 
those [4] 11/216/23 22/18 23/16 
though [1] 18/5 
three [3] 5/8 24/20 24/21 
through [2] 21/12 27/11 
ticketed [1] 13/6 
ties[1] 11/13 
time [33] 
times [2] 17/16 23/16 
today [4] 8/21 8/23 18/19 19/10 
together [1] 19/25 
told [1] 8/17 
took [6] 19/5 19/7 19/12 21/21 22/13 23/7 
total [3] 12/616/5 22/13 
track [2] 21/24 23/15 
traffic [3] 8/212/20 21/11 
TRANSCRIPT [1] 1/18 
transcription [2] 27/10 27/13 
trial [1] 26/5 
true [2] 25/11 27/12 
truth [3] 4/19 4/19 4/19 
Tuesday [1] 4/1 
two [7] 6/11 16/18 16/21 ?1/?0 IMI/LI 
22/21 23/7 
typically \2\ 24/15 24/17 
U 
uh-huh[4] 9/12 11/412/124/11 
under [1] 10/17 
uniform [1] 16/11 
uniformed [1] 21/7 
unit [14] 6/4 13/8 13/10 21/4 21/6 21/21 
21/25 22/19 22/24 23/1 23/5 23/18 24/25 
25/3 
University [1] 2/9 
unmarked [1] 15/16 
until [1] 24/12 
up [9] 7/19 16/4 16/13 19/9 19/11 19/16 
21/2 22/25 24/17 
us[1] 16/5 
used[1] 6/6 
useful [1] 25/15 
[using [1] 27/10 
usually [1] 20/12 
UTAH [16] 1/2 1/2 1/4 1/15 2/4 2/5 2/8 2/9 
4/1 5/4 5/9 9/9 27/2 27/3 27/5 27/17 
V ~ 
valid [1] 22/10 " — " ~~ 
vehicle [39] 
\vehicle - [1] 25/1 
versus [1] 4/4 
viewed [1] 5/23 
violation pll 6/1 _ _ _ 
wait [3] 22/6 24/12 24/15 
wait--[1] 24/15 
waiting [1] 23/25 
want [2] 12/19 20/24 
warranty] 6/18 7/1717/8 
warrants [1] 6/16 
was [126] 
w a s - [ 2 ] 6/8 17/9 
wasn't [2] 7/2515/14 
watch [2] 23/22 24/4 
watched [1] 24/2 
way [3] 16/1216/14 16/16 
ways[1] 16/12 
we [11] 4/5 4/114/11 8/2 9/18 16/16 t! 
18/19 20/24 26/6 26/9 
we'd[1] 12/7 
we'll [4] 4/4 20/12 26/2 26/3 
we're [3] 8/1619/25 20/5 
weapons [2] 18/418/7 
weeks [1] 26/9 
weight [2] 11/1412/6 
well [3] 13/516/1019/25 
went [3] 9/21 14/12 24/25 
were [26] 5/13 5/19 6/11 6/12 8/2 9/18 
12/13 13/1413/21 14/1 14/11 15/8 15/15 
15/20 16/2 16/5 16/18 16/20 18/3 22/2 
22/18 23/18 24/6 24/9 25/10 26/14 
were»[1] 23/18 
WEST [2] 1/14 5/24 
what [24] 5/23 7/6 7/22 9/6 10/6 10/12 
10/14 10/20 11/7 11/13 11/13 11/18 12/2 
12/24 13/15 13/17 14/13 14/16 15/15 15/23 
16/618/2418/25 23/16 
what's [1] 24/23 
when [6] 9/6 9/7 12/24 14/9 17/2 'lU/4 
where [8] 5/2 7/12 8/25 9/21 11/22 14/13 
15/3 15/6 
Whether [1] 20/11 
which [3] 10/816/2124/20 
while [10] 5/19 8/2 9/19 14/12 15/8 17/9 
17/9 19/22 20/2 25/22 
who [17] 6/7 6/12 8/10 8/17 9/14 9/16 
10/24 13/24 17/19 18/14 18/19 19/1 19/5 
19/7 19/15 19/16 21/9 
whole [1] 4/19 
Whose [1] 14/18 
why [6] 5/23 13/14 13/21 13/22 17/14 18/3 
WILKINSON [13] 1/7 4/5 4/7 6/13 6/15 
7/19 7/23 8/12 8/16 8/17 9/3 10/18 10/21 
Wilkinson's [1] 8/1 
will [4] 4/18 7/19/2 9/4 
Williams [3] 8/1121/2 24/22 
within [2] 13/12 23/6 
witness [7] 3/2 4/9 4/11 4/12 7/4 10/1 
27/17 
witnessed [1] 18/16 
work [2] 5/2 5/3 
working [2] 5/5 5/13 
would [21] 8/17 8/19 8/20 8/25 11/7 11/20 
11/22 11/23 16/25 17/1 17/11 17/11 17/19 
hw 
would... [8] 22/16 23/17 24/15 24/15 24/16 
24/17 24/18 26/8 
write [1] 25/12 
writing [6] 7/8 19/17 22/7 22/8 23/12 23/19 
wrote f21 9/1919/21 
Y 
lyeah [9] 8/7 16/20 17/14 21/11 21/23 23/8 
[23/10 24/1125/9 
year [2] 5/6 5/14 




you're [6] 5/10 12/23 13/7 16/21 25/4 25/7 
you've [2] 10/411/2 
your [23] 4/8 4/25 5/19 10/12 10/12 10/17 
11/25 15/12 17/6 17/15 19/20 20/7 20/18 
22/5 22/7 23/12 23/19 25/12 25/25 26/2 
26/3 26/6 26/11 
IN THE FOURTH JUDICIAL DISTRrcTTOURTj 
Fourth Judicial Distnci uoun 
of Utah County, State of Utah 
f 
IN AND FOR UTAH COUNTY, STATE OF UTAH 
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THE 
P R O C E E D I N G S 
COURT: Case No. 051400711, State of Utah versus 
Jack Wilkinson. 
All right. Mr. Wilkinson, do you want to go ahead, 
have a seat there by your attorney? 
Again, this is the State versus Wilkinson. 
Counsel, could you please state your appearances? 
MR. 
MS. 
LARSON: Curtis Larson for the State, Your Honor. 






COURT: Thank you. Mr. Wilkinson is also 
this is on a motion to suppress; is that correct? 
HILL: It is, Your Honor. And the defense plans 











COURT: All right. 
LARSON: And the State would invoke the 
rule — I'm sorry, the rule of exclusion. J 
COURT: All right. 
LARSON: I'm sorry, Your Honor. 
HILL: She is leaving, our second witness is 
COURT: Okay.. 
COURT: Very well. Then why don't you call your 
CERTIFIED COURT TRANSCRIPT 
MS. HILL: And the defense would call as our first 
witness Nobetta Payne. 
THE COURT: Ms. Payne, would you like to come up and 
face the clerk and raise your right hand? 
NOBETTA PAYNE 
Called by the Defendant having been duly 
sworn, was examined and testified as follows: 
THE CLERK: You do solemnly swear that the testimony 
you are about to give in the case now before the Court will be 
the truth, the whole truth and nothing but the truth, so help 
you God? 
THE WITNESS: Yes. 
THE COURT: Would you like to have a seat right up 
here, ma'am? 
DIRECT EXAMINATION 
BY MS. HILL: 
Q All right. Would you begin by stating your name for 
the record. 
A Nobetta Payne. 
Q Could you spell the first name? 
A N-O-B-E-T-T-A. 
Q Okay. And I've just got a couple of short questions 
for you, okay? If you could think back to February of last 
year, well actually this year, February 6, 2005, do you recall 
being involved in a traffic stop with a Jack Wilkinson? 













Okay. And you know Jack Wilkinson? 
Yeah. 
Do you see him here today? 
Yes. 
Can you point him out to us? 1 
Right over there. 
The defense table? 
Yes. 
And he was the individual in the car with you during 
















And do you know why you were pulled over? 
For speeding. 
For speeding. And let's back up a little bit. You 
driver of the car, correct? J 
Yes, I was. 
Okay. Was there anyone else in the vehicle with you. 
His girlfriend Janice. 
And where was Janice sitting? 
Next to me in the passenger's seat, and Jack was in 
seat behind me. 
Behind you? 
Uh-huh. 
Okay. And so you are pulled over, and I'm assuming 





cer approaches you? 
Yes. 
Okay. What happened? Did the officer speak to you? 
























And that then he went back to the car and a few 
- maybe 15 minutes later they -- a truck pulled up 
With canine unit? 
Yeah. 
All right. So you are saying he approaches you, and 
with you about the reason for the pull over? If 




How long did he speak to you, how long was that? 
Just long enough to get my driverTs license and tell 
was being pulled over for. 
And then he returned to his vehicle? 
Yes. 
And then once again how long did it take for the 
unit to arrive? 
I would think 15 minutes. ITm not sure, 15, around 
15 minutes. 
CERTIFIED COURT TRANSCRIPT 
J Honor. 
Q 
MS. HILL: All right. No further questions, Your 
THE COURT: Thank you. 
Mr. Larson, cross-examination? 
MR. LARSON: Yes, Your Honor. Thank you. 
CROSS-EXAMINATION 
BY MR. LARSON: 
Ms. Payne, you indicate that your first indication 






And then you changed that now to somewhere between 10 
to 15 minutes? 1 
A 
I'm not 
Well, I'm not quite — I mean, I did have my watch, 
quite sure. It just seemed like a while, it seems — 










than 10, but I want be 100 percent positive. 1 
But you weren't watching your watch? 
No. 
You had a watch on? 
Probably, but I don't think I looked at it. 
Okay. So you don't know exactly the time that the 
pulled you over? 
Right. 
Like 9:15 p.m.? 









You don't know that? 
No. 
Okay. And you don't know exactly how long the 1 
was talking to you? 1 
No. 
Okay. And then you don!t know how long from an 
actual watching your watch circumstance, you — you donft have 
a true, accurate indication of how long it was from the time 















Correct. I don't. | 
So it's -- it's an estimation on your -- on your part 




But with an estimation it could be shorter than that; 
right? 
It could be, yeah, I guess. 
Okay. Could it be somewhere between five to ten 
p J 
No. It seemed like a lot -- it was a lot longer than 
1 that because we was waiting -- I was wondering what was taking 
so long And one thing I do remember is because I was supposed 
CERTIFIED COURT TRANSCRIPT 
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to pick up my boyfriend from work, and I was going to be late. 














e because of all of this. 
Okay. 
So --
Could I just ask you a couple of questions about 
Jack Wilkinson? How did you first meet Jack 
? 
I met him through his girlfriend Janice. I used 
his girlfriend Janice. 
All right. And how long ago was that? 




About two years ago. And I've known Jack, I've met 
e — for maybe not quite a year. 
Okay. Your association with him is just one of 
general friendship? 





or so you 
and his g 
A 
probably 
And Jack would be there? 
Yeah. 
Okay. How many times do you think over the past 





I haven't been around them, haven't seen them for 
seven months. I haven't — 
CERTIFIED COURT TRANSCRIPT 
Q Okay. That's from this point back? 
A Yeah. 
Q Seven months? 
A Yes. 
Q Okay. LetTs go prior to the date of the traffic stop 
that you were involved in. 
Q During that period of time how frequently were you 
with them? 
A How frequently? 
Q Uh-huh. 
A I was going over there almost every day just to visit 
Janice and --
Q Was Jack there all the time? 
A No, not all the time. 
Q All right. Just every once in a while he'd be there? 
A Yeah, he was there a lot helping his -- his father. 
I know that --
Q Okay. 
A — he was helping his father because I would -- I 
would even talk to his dad. 
Q All right. So Janice lived in the same house as Jack 
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Q And Jack took care of his father during the time that 
you were associating? 
A 
Q 
He was doing things for his dad, yeah. 
Okay. Okay. You seem to know him pretty well. 
Okay. You've talked a lot with him over that period of time, 





Not with Jack but with his girlfriend. 
Okay. Now, did you discuss your testimony today with 
what you would testify to today? 
No. I didn't even know I was — I didn't even know I 
was coming here today, no. I was just supposed to have been 
here at three. I seen Janice. Like I said, I haven't seen 














And I just sat behind her. 
Okay. So you didn't know what you were going to 1 
to? 
No. 
Did anybody — nobody contacted you and said we need 
you come and testify? 
I just got a subpoena. 
Okay. 
That's the only way I knew, that I knew. 
In fact --
In fact, it went to my neighbor, my mom's neighbors, 




neighbor brought it over to my mom's. 
Now, Nobetta, you've had a little run-in with the law 
















Since I only found out about you testifying today I 
have a chance to look; have you been convicted of a 
offense? 
Yes, I have. 
Multiple felony offenses? 
Uh-huh. 
Now this would be within the last ten years? 
Yes. 
Okay. Were those drug related offenses? 
Yes, they were. 
How are you doing these days? 
I'm doing good. 
Good for you. Good for you. How about have you ever 







I have. 1 
Okay. 
One time. 
All right. And how long ago was that? 
Maybe two years ago. Maybe — 
Okay. All right. Now I want to make sure, I want to 
make sure the court understands, you are not here just to try 














































•k, please, < 
Ca; Lied by 
sworn, was 
THE CLERK: 
: Thank you very much. 
Miss Hill? 
you? 
us all to 
No furthe 
No further questions, Your Honor. 
Thank you, ma'am. You may step 
Your Honor, our second 
lame is Janice Marie Fu^ 
Janice. 
Marie Fusco, F-U-S-C-0 
: F-U-S-C-O? 
Ma'am, would you like 
witness is 
3CO. 
to come up 
and raise your right hand? 
JANICE MARIE FUSCO 
the Defendant, having been duly 
examined and testified 
You do solemnly swear 
as follows: 







about to give in the case now before the Court will 
truth, the whol 
God? 
e truth and nothing but the truth, so he. 
be 
l P 
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THE WITNESS: Yes, I do. 
THE COURT: Please have a seat right up here. 
THE WITNESS: Up here? 
DIRECT EXAMINATION 
BY MS. HILL: 
Q Janice, if you can state your name for the record? 
A Janice Marie Fusco. 
Q Okay. If you can spell the last name? 
A F, as in Frank, U-S-C-O. 
Q Okay. And are you familiar with Jack Wilkinson? 
A Yes, I am. 
Q Youfve known him for a while? 
A Yes, I have. 
Q How long have you known Jack? 
A Over a year. 
Q Okay. And do you recall being in a traffic incident 
with Jack about a year ago, February of 2005? 
A Yes, I do. 
Q Okay. And I believe that you were in a vehicle that 
was pulled over by an officer? 
A Yes, ma'am. 
Q Was that in Utah County? 
A Yeah. 
Q And Jack was in the vehicle, correct? 
A Yeah. 
CERTIFIED COURT TRANSCRIPT 
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Q Where was Jack sitting? 
A Directly behind the driver, I believe. 
Q Okay. And who was the driver? 
A Nobetta, Nobetta Payne. 
Q Nobetta Payne. And you were sitting where? 
A I was a passenger. 
Q Okay. And do you remember the officer approaching 
the driver of the vehicle, Nobetta? 
A Yes, I do. 
Q Okay. And do you remember his discussion with her at 
all? 
A He pulled her out for a minute, so I mean I couldn't 
understand. I knew it was a traffic pull over. 
Q Okay. Kind of traffic stop? 
A Yes. 
Q Okay. What happened after he spoke with her, what 
did he do, the officer? 
A After he spoke with her, he went to his car I 
believe, you know, after talking to her for a minute and then 
went to his car, and he was there for about 10 or 15 minutes. 
I don't know. 
Q Okay. And did any canines arrive? Dogs? 
A Just before he came back to the car, yes, 10, 15 
minutes after. 
Q Okay. So how long, you say 10 to 15 minutes after, 
CERTIFIED COURT TRANSCRIPT 
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About 15 minutes after-
Okay. Thatfs your recollection? 
Uh-huh. 
MS. HILL: Okay. No further questions, Your Honor. 
THE COURT: Thank you. 
Mr. Larson? 
MR. LARSON: Yes, Your Honor. Thank you. 
CROSS-EXAMINATION 
BY MR. LARSON: 
Fusco? 
Uh-huh. 
Did I say that right? 
Yes, sir. 
I don't want to say that wrong. 
No, sir. 







I ><> DLIULI 
Nobetta testified that you are Jack^s girlfriend? 
Yes, sir. 
How long have you known Jack? 
For over a year. 
And how did you meet him? 
I met him, I was on my way back to Salt Lake. I was 
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in a relationship, and it wasnTt very good, and I swore off to 
all men. 
And on the way over there, my girlfriend and I went 
by the — stop to go talk to Jack. She was going to drive me 
to Salt Lake. I didn't know what she was going to talk about. 
I went by there and I noticed this house. I saw some 
people that needed some love and some help, and so I decided to 
help them out by cleaning their house. And I just — I was on 
my way to my dad's and I just — I just, I saw an opportunity 
to do something right in this world. And I thought that this 
family needed some help, and so I just started offering my help 
like cleaning the yard. 
And I just I don't know what I was thinking, I just 
know that I was wanting to give back something in life because 
I felt like I took too much out. And then I fell in love with 
him, of course. That just happened to be that way. 
Q Even though you've sworn off all men? 
A Well, I didn't start out, yeah, I didn't start out 
that way. I -- I have a son that was going to be going to 
maybe possibly -- he was in jail for a year, I was wasn't able 
to talk to him or anything. 
Q Uh-huh. 
A I was sick for a long time before that, and I -- I am 
alive now, and everything is just fine, and I — I thought I 
took too much out of life so I thought by giving back whatever 
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I took out, that God will give me back my son, so I thought I'd 
help these people out because they looked like they needed some 
help. That's kind of strange, but — 
Q Well, it's very nice of you to do that. When did 
you — when did you think you fell in love with Jack? 
A I fell in love with him not in the beginning. In the 
beginning I -- I just -- I really didn't know him very well, 
you know. Love takes time, doesn't it, to get to know 
somebody. 
Then I got to know how good of a heart he had. He 
really did have a good heart. I didn't like maybe what he's 
done in — done in the past, but sometimes you have to know 
people make mistakes in life. 
And I wanted to get to know him for who he was, and I 
started to get to know him for who he was. He seemed like a 
really genuine man. 
Q So you started to date him, go on dates and things? 
A Yeah. More than dates. 
Q Just meeting at your house — or his house and you 
were cleaning that, you went out on dates and things like that. 
A Started going out on dates. And I thought that was 
you know -- he didn't have -- we were friends. We were 
friends. He actually wanted to open an antique business 
because he had a couple of antiques around there then. I 
thought well, let's get this cleaned up, let's get your 
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house — let's get you going the right way. 
So I wouldn't be able to do anything with him 
businesswise unless his house was in order, you know, so I just 
wanted to make sure — I wanted to make sure he was a good man 
before I would do anything with him. Either way, I wouldn't do 
anything with somebody that doesn't have a good heart or 
something. 
Q It didn't concern you he had quite savory history? 
A Well, to be honest with you, when I first heard about 
what he did over 20 years ago, I basically I thought that was 
kind of — it wasn't good. It wasn't good. It wasn't right. 
But I just thought he was interesting, he was very interesting. 
Yeah, he was interesting. 
Q Is the only thing he's told you is what he did 20 
years ago? 
A He — he told me that, you know, he's gotten in 
trouble. 
MS. HILL: Your Honor? 
THE WITNESS: Trying to get his life together. 
MS. HILL: Object to that on relevance. 
I understand the State, you know, is bringing forth 
evidence to impeach her, that she may be leaning, you know, 
toward our side. I think we've gotten to enough of that. I 
think this has become irrelevant at this point. 
THE COURT: Mr. Larson? 
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MR. LARSON: I think the depth of the relationship 
plays a key part, Your Honor. 
THE COURT: I've overruled the objection. It goes to 
to bias. 
You can go ahead. 
MR. LARSON: Thank you, Your Honor. 
Q Okay. You just — you were talking about some things 
that he — that he told you? 
A He didn't tell me too much. See, because I — I 
asked him not to tell me anything about what he's done in his 
past, and the reason I said that is because — if I'm 
interested in somebody I really don't care about what they've 
done in their past, I just want to know what they are doing 
now. I was taught to love a person for who they are and that's 
just what I did. 
Q So you were willing to overlook a very savory past 
and fall in love with a man. 
A Well, I'm Catholic. And in my family that's the way 
we do things, you know. 
Q Okay. So you've been formally dating for about a 
year and consider yourself boyfriend-girlfriend for about how 
long? 
A Probably for about I'd say about seven months or so. 
Not very long. 
Q Okay. And on this particular evening when this --
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when this took place you considered yourself his girlfriend? 
A Yeah, I was his girlfriend. 
Q Do you still consider yourself to be his girlfriend? 
A Yes, I do, sir. 
Q Okay. Even despite the fact that this has gone on, 
or continued on, and it seems that in his past, his past is 
carrying over into his present, that doesn't concern you? 
A Yeah, it doesn't concern me because -- no, it doesn't 
concern me because I have not seen anything bad, I have not 
seen anything wrong. 
I know what I saw that evening, and I didn't see him 
do anything wrong. If I would have seen something wrong I 
would not be in his life right now, I promise you. 
Q So the fact that methamphetamine was found on him 
that night does not concern you? 
A It does concern me, but it wasn't found on him. 
Somebody put it on him. I saw that with my own eyes. 
Q You saw somebody put it on him? 
A I didn't see him put it on him. But what I did see 
was this: I saw the first time we were checked because we were 
all checked, and I can never forget that incident because, see, 
when we were checked, I -- one of the officers touched me 
inappropriately and I thought that was very uncomfortable. 
Q Uh-huh. 
A And I -- I can never forget that incident. So then 
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after theyTve checked us the first time there was nothing found 
on any of us. And then they go to check us the next time from 
an officer that wasnTt even at the scene that arrived there, 
and then there was something on him. And you know that — that 
didn't make any sense because I thought he didnTt have anything 
on him, I'm positive. 
Q You1re positive? 
A I'm absolutely positive. 
Q Okay. So it's your testimony that it was planted on 
him by the officer? 
A I just saw the officer — I didn't see him put it on 
him, but I saw him take something that wasn't there in the 
first place, yeah. I guess so. I don't know. 
Q And how can you be sure that it wasn't there in the 
first place? 
A I'm positive. Because, see, the officer that checked 
him before that checked us, they checked so thoroughly. 
Q I'm not talking about that. How can you personally 
know? 
A Because we weren't doing drugs at the time. We 
stopped doing drugs. 
Q So you had — you had consumed drugs with Jack in the 
past? 
A Not with Jack, no. I stopped doing drugs. I've done 
drugs before. I have not admitted to any of them because I 
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don't have a drug history, but I have done drugs before. But I 
wasn't doing them with Jack, no. 
Q Okay. So when you used the word We, you are talking 
separately you had used drugs in the past? 
A Not while being with Jack. Not while being with 
Jack, no. 
Q You had never used drugs while you had been with 
Jack? 
A No, I didn't — when you start a new relationship 
again, I didn't want — I just wanted to know who he was. I 
wanted to love him for who he was. I just didn't want that to 
be a part of our relationship. 
Q Okay. But it still doesn't concern you that he may 
have had drugs in his possession? 
A He wouldn't have. I know he wouldn't have. I mean, 
we're pretty honest with each other and we weren't doing drugs, 
you know. He wasn't doing drugs. We were trying to do things 
right. You know, we were trying to live our normal life the 
best that we could. 
Q Would it concern you that he has a new case of drugs? 
A Would it concern me? Yes, it would. Yes, it would 
because see, I don't want to have any part of that. 
I don't — I don't want to live like that. I want to 
live a good life. I just want to live a good life, that's all 
I want, you know. 





















So let me 
to make sure we are honest and truthful 
's hard to live without drugs, it really 
— I'm sorry to cut you off. 
That's okay. That's all right. 















found out today that he had new drug 1 
for being in possession of 
Your Honor? 
: — would you — 
This, I don't know why this would be 
talking about her situation with my J 






I don't see how this would be going to 
Well, I think -- I think it indicates 
s would make her testify in his behalf or 
ng his knowledge of his character. I think 










: Definitely, Your Honor, that's where I'm 
ask this one question? 
I'll overrule the objection. J 
: Thank you, Your Honor. 1 
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Q If you knew that he was charged currently with drug 
offenses, even since the time that you were with him, would 
that cause you to have a desire to terminate your relationship 
with him permanently? 
A Okay. On that question Ifm going to say no. And the 
reason I!m going to say no is this reason: Because, see, he'd 
have to be convicted for those charges because you are proving 
it guilty -- you know, you are innocent until proven guilty. 
If I believed in my heart he had new drug charges, if 
I believed it, I would terminate the relationship. Yes, I 
would. I would terminate it -- absolutely terminate it. 
Q Okay. Thank you. That particular night — I'll ask 
you about that particular night now again. Were you wearing a 
watch? 
A That particular night? No, I wasn't. Not that I can 
remember. 
Q All right. You were — you were pretty firm in 
saying that it was 15 minutes from the time that the officer 
went back to his car to the time that the dogs arrived. I 
really want to just make sure that you can truly say under oath 
that it was 15 minutes? 
A I can truly say that. 
Q Without having a watch on? 
A I can truly say that because, see, after being ill 
for so long and just not relying — how to explain this, I was 
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ill for so long with this critical condition, time really 
didnTt — I didn!t really bother to look at the clock anymore, 
time started becoming -- I really didnft want to know what time 
it was so I got used to learn what 10 or 15 minutes could be 
because I started, you know, learning about myself more. And I 
started wanting to live more because I was very sick for a long 
time. 
So I know — I more or less knew -- I donft use any 
clocks. I don't use anything. I know what 15 minutes are 
because if I ever look back at a clock again I can tell you 
what 15 minutes are. I'm pretty much observant. I look at 
things around me and I remember. 
I know it was 15 minutes. I know it was. 
Q Okay. 
A I know what it feels like, I can tell you that much. 
Q And during that time you were just sitting in the 
car, is that right, during that 15 minute --
A Yes. 
Q — period of time? 
A Yes. 
Q Okay. Were you talking as a group in the car? 
A Actually I was eating my chili that I got from 
Wendy's. Takes about 15 minutes. 
Q There wasn't a fingertip in it, was there? 
A No. It takes about 15 minutes to eat that, I'll tell 


































if you want to enjoy it, that is. 
you -- were you 
fying to today? 
contacted by anybody about what 
Huh-uh. No. In fact I was kind of shocked to 
cause, you know, 
was incarcerated 
I hadnTt seen her for a long 
I believe for some time. I just 
for the first time in a very long time. J 
had never had contact with Ms. Hill? 
Hill, the only time we talked with each other 
you know, just to make sure I!d go to court or 
that, but she never talked about anything else, 










- oh, or to tell 
ght. 
about today, did 
day? 
when she pulled 













I was supposed to be in court a 
me about the $18. That's right. 
you have a conversation with her 
me into the other room and then 
said, Hi, you know, and that's 
Have by chance you spoken with Nobetta today? 
L. Uh-huh. I sure did. 
re your testimony today? 
re the testimony, yes, I have. 
you talk to her about the stop, itself, and what 
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transpired? 
A I just told her — I did talk to her about that. I 
did say — I said, You know what happened, you know what the 
truth is, please be honest. That's all I said because that's 
all I — then we talked about just the dog that scratched — 
scratched — The dog scratched your side of the door. "Were 
there any drugs in there?" that's all I said. Didn't say 
anything else. Just about the stop and about the dog, you 
know. But she — and nothing else, nothing really important. 
Q Okay. 
A Just, you know, how she was doing, actually, because 
I hadn't seen her for so long and my sister died. That's 
right. My sister died just two months ago. 
Q I'm sorry to here about that. I hope everything is 
working through okay with that? 
A I hope so. 
Q Okay. I don't know if I've ever heard your name 
Fusco before, so I need to ask you. You mentioned that you 
used drugs before, do you have a felony level conviction? 
A No, I don't. No, I don't. 
Q For any type of a criminal offense? 
A Yes, I have a new charge that -- that's right now I 
don't even know if it's pending or what it is. All I know is 
that I was set up for something really horrible and the State's 
not ready to proceed. 















I believe the Lord was watching me on that one 
— I am not found guilty, and I am not convicted of 
like that, yes, sir. 
Okay. But you were arrested? 
I was arrested, sir. Yes, I was. 
But you say you were set up? J 
ThatTs something, you know, I donTt know. Yes, I 
Okay. Did somebody plant something on you at that 
They were getting ready to. 
MR. LARSON: Okay. I donTt have any other questions, 
Your Honor. J 
Thank you. 
THE COURT: All right. 
MS. HILL: I have nothing further, Your Honor. 
THE COURT: All right. Thank you, ma'am. You can 
step down. 
MS. HILL: And that's it for our evidence, Your 
Honor, but I would like to argue the motion. 
argue it 
THE COURT: Okay. Did you want — are you ready to 
then also, Mr. Larson? 
MR. LARSON: I feel okay, Judge. 
THE COURT: Okay. 
CERTIFIED COURT TRANSCRIPT 
31 
MR. LARSON: Let!s go ahead and terminate this then. 
THE COURT: Okay. 
MS. HILL: Your Honor, the purpose for the two 
witnesses that ITve called today is essentially to get an idea 
as to the fact that a canine unit was called out on this case 
and how long did it take for the canine unit to arrive. 
Now I know in my original motion with the Court there 
are two really relevant time periods I'm referring to. The 
first is the initial stop, and then the officer calls the 
canine unit out. My argument is that is an unlawful 
detainment at that point as soon as the officer contacts a 
canine unit. 
The second relevant time period after the canine 
alerts, my client is then taken to the vehicle, there is a 
Terry frisk. Nothing is found at that point. I think that's 
the search that Ms. Fusco was referring to. 
And then he is arrested on a warrant and then drugs 
were located on his person pursuant to the arrest. 
I've researched the State's cases, and I noticed in 
the case that they refer to dealing with canine searches, and 
that's the Enchando case, I believe. 
THE COURT: The one from The Tenth Circuit out of New 
Mexico? 
MS. HILL: Right. Is, that where the probable cause 
is established with the canine ser — canine sniff and they 
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were allowed to search the driver of the vehicle. 
THE COURT: There!s that, and then there is the 
Illinois versus Caballas. 
MS. HILL: What I wanted to do is start with the 
Enchando case. The reason for that, I read that case and it 
seems that they are saying — to see they are saying — they 
are saying that when a canine has alerted, that provides 
probable cause. 
And I would — I think itTs a tough argument for me 
to make, that after the canine is alerted on that vehicle that 
the officer doesn't have at least reasonable suspicion to 
detain my client. And so that second portion of my argument I 
am just going to submit it on what I have provided to the 
Court in terms of my written motion, but I would like to 
follow up with the first portion of my argument which is 
calling the canine. 
Now the Caballas is the most relevant and on point 
case for these particular facts, but I think whatTs important 
in Caballas is looking at the factual basis of that case. And 
I did pull it — let me see if I have it because I tried to 
make a distinction in my case between Caballas and my case 
factually. 
In Caballas what had occurred is an officer conducts 
a traffic stop. He then, while calling in, transmitting that 
traffic stop, another officer overhears that transmission. 
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It's a canine officer. He then goes to the scene and they 
have a canine search of the vehicle. 
The canine runs around the vehicle — not a search, 
but runs around the vehicle and then detects drugs. And so in 
Caballas we actually have an officer who, during the first 
stop, does not make the call for the canine. 
In my situation, the officer in this case, and I 
believe we are going off of the testimony provided at the 
preliminary hearing from the officer, I talked to Mr. Larson 
about submitting it on the factual basis I provided. We were 
going to stipulate to officer testimony, correct, Curtis? 
MR. LARSON: I am okay with what the officer 
testified to at the preliminary hearing, Judge. 
He indicated that clearly he called the canine unit 
to come. In fact, I think the testimony was he actually 
called an individual who called another individual; is that 
right? 
MS. HILL: It is. It is. 
MR. LARSON: And then that individual responded. 
MS. HILL: And then Mr. Larson followed up, and this 
is all in my motion about that this officer did call the 
canine unit out. 
The reason I believe that that is an important 
distinction, I don't think it's a meaningless distinction, I 
believe it is important, as I was reading the Caballas case I 
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noticed that the United States Supreme Court stated that — 
they're really dealing with the facts of the case and noticed 
that this officer who pulled over the individual in Caballas, 
his entire stop was dealing entirely with the traffic 
violation. He never leaves the traffic violation. 
In our case the officer does as soon as he calls the 
canine unit. And the court interestingly notes — this is on 
page — well, it's paragraphs one and two, at keynote 
paragraphs one and two — that the court states, I am quoting 
to directly quote from them, "A seizure that is justified 
solely by the interest in issuing a warning ticket to the 
driver can become unlawful if it is prolonged beyond the time 
reasonable to complete that mission." 
In an earlier case involving a dog sniff that 
occurred during an unreasonably prolonged traffic stop, the 
Illinois Supreme Court held that use of a dog and subsequent 
discovery of contraband were the product of an 
unconstitutional seizure. And that's People versus Cox, and I 
did pull that case. 
They then state, "We may assume that a similar result 
would be warranted in this case if the dog sniff had been 
conducted while respondent was being unlawfully detained." 
And in that case, People versus Cox, it's the factual 
basis that we have. An officer stops the vehicle, he then 
without any reasonable suspicion of drug activity requests the 
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canine unit to arrive. Ten to 15 minutes lapse for that 
canine unit to arrive and during that time the officer is 
still filling out the traffic ticket; however, the Illinois 
court said that is impermissible, unlawful detention. He 
should not have been calling out a canine unit. 
It may be a minor distinction becasue we look and 
say, How long did it take to call that canine unit out? I 
think it is an important distinction, it is important enough 
for the United States Supreme Court in Caballas saying it 
would make a reasonable difference to us and probably would 
have resulted in a different outcome. 
And so based on the testimony we heard today from 
Ms. Fusco and Ms. Payne, it took 10 to 15 minutes for the 
officer to arrive with the canine unit. 
THE COURT: When the officer was asked that question, 
he said, "I don't remember, maybe within a couple of minutes." 
MS. HILL: "Maybe within a couple of minutes," if we 
are looking at a short period of time. My argument would be 
once that call was made you have exceeded the detention, and 
then we get into an analysis of how long can you be — how 
long can you exceed a detention before it becomes 
unconstitutional. 
I think the minute you've exceeded the detention 
you've made it unconstitutional. Then we get into the 
inquiry, Can you be unconstitutional for a short period of 
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time? Is it five minutes? Is it 30 seconds? Is it 10 
minutes? 15 minutes? When does an unlawful seizure truly 
become unconstitutional? 
My argument is that it becomes unconstitutional at 
the get-go. At it's inception, once the officer has called 
the canine unit in for a drug investigation, which he admitted 
on the stand he had no reasonable suspicion to believe drugs 
were present, once he made that call we have unlawfully 
detained all the individuals in the car. 
To back up, I know the State had argued that a 
traffic stop — whether or not that was a detention. My 
argument is that is a seizure. State versus Hanson states 
clearly that when people are pulled over, the passengers, the 
driver in the car, that is a detention, that is a seizure; you 
need to have reasonable suspicion for that. 
This officer had reasonable suspicion with a traffic 
violation, the speeding ticket, however he should have stuck 
with the speeding ticket and never called a canine unit. 
That's when it became unlawful. And that would be our 
argument, Your Honor. 
THE COURT: Thank you. 
Mr. Larson? 
MR. LARSON: Just very briefly, Judge. Judge, I 
think just real briefly. 
We have contradictory statements that's been 
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presented to the court for a factual basis. We have two 
individuals today who testified it was 10 to 15 minutes. At 
least Ms. Payne was willing to indicate that it could have 
been anywhere from five to ten minutes also because she also 
wasn't watching the clock, et cetera. 
The officer testified that it was about — well, it 
was a couple of minutes. The court pointed that out. The 
factual differences of course are for the Court to decide. 
You, of course, can weigh the testimony that's been presented 
by the officer in the preliminary hearing and also what you've 
heard today, and you make a decision of which witnesses carry 
the greatest amount of weight in which you place the greatest 
amount of credibility in assessing the factual differences and 
coming to an ultimate conclusion there. 
We have presented to the court the Caballas case 
which Ms. Hill has very aptly argued today and brought in to a 
case, the Cox case. I would just like to say I think what we 
are looking at here is theory versus decision, and I encourage 
the court not to become involved in theory but follow the 
decision of — of the court in this particular matter. 
The Caballas case clearly supports the State's 
arguments in this matter. The State has placed it's arguments 
in written form. I am not going to go through those once 
again. 
Yes there is a factual difference, and the court, the 
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Supreme Court in Caballas did indicate that if we had 
something such as what had transpired in Cox come before the 
court we would probably indicate something different given the 
circumstances. The difficulty that we have is that wasn't 
presented to the court. ItTs never made that decision. And 
thatTs why I indicate that it seems like this is a matter of 
argument of theory and argument of decision. 
And so we stand before the Court, the State does, 
simply indicating that the Court should follow the case law 
that has been established in our district, and our state and 
by the Supreme Court and not necessarily weigh because it 
really carries no weight except for possibly for persuasive 
standpoint the case that came out of Illinois and the Supreme 
Court of Illinois decision in the Cox case. 
And so with that, we would simply indicate, Judge, 
from the time that the officer made the stop, it took a couple 
of minutes to get the canine unit there. There was a 
telephone call made to one member of the task force that was 
believed to have a canine unit. He did not, so he called 
another individual who did have a canine unit. It was very — 
it was a very short period of time and duration. 
The dogs arrived, and obviously they also arrived 
prior to the time that the officer was complete — had 
completed the citation. And I think, actually, now I can't 
remember if it was Ms. Payne or Ms. Fusco indicated that the 
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dogs arrive actually shortly before the officer came back up 
to the car. I can't remember which one said that. But 
obviously the officer had not completed his investigation into 
the speeding citation. 
The dog arrived and went around the car. We think 
it's a very simple argument, that the Court needed it to look 
at from the State's standpoint. And other than that I think 
we'll just submit it to the Court based on the information 
that's been presented. 
Thank you. 
THE COURT: Thank you. Ms. Hill? 
MS. HILL: Your Honor, we would submit it still on 
our original argument. 
I would like to make one quick point regarding of the 
evidence and credibility of the witnesses. It is difficult 
dealing with officer testimony versus the testimony involving 
my clients. 
However, I would point out that the two witnesses who 
testified today, there's no testimony from them saying that 
they know what 10 to 15 minutes for the canine to arrive, why 
that would be important to my case. And so I don't think 
there's been any testimony presented as to any -- any 
incentive they would have had to have stated that information 
correctly. I don't think they have any reason to know, at 
least there's no testimony that they have any idea why that 
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information is important to the suppression motion. 
THE COURT: Thank you. The facts in this case would 
indicate that the officer pulled over the driver for speeding, 
that he spoke with her and she immediately told him the 
driver's license was suspended. There wasn't any officer 
evidence as to whether he did a radio check at that time, 
simply he issued her a citation, she was ticketed and that 
would typically, you would say, that typically would take some 
time, but on the other hand there wasn't evidence presented on 
that. 
The officer said how long — or when asked how long 
it took for the canine to get there, he just said at some 
point he decided to have a canine unit come out, and he didn't 
really say whether at what point he said that. 
What he said, and then when asked how long it took 
the canine to get to the vehicle, he said I don't remember, 
probably within a couple of minutes. The witnesses here are 
saying 10 to 15, maybe five to ten. It's probably longer than 
two minutes, probably less than ten minutes. It's — but what 
we're dealing with here are estimates, an officer saying he 
doesn't remember, although that's usually just a figure of 
speech, indicating I'm estimating rather than I have no clue, 
so we are probably looking in the neighborhood of somewhere 
longer than two minutes but less than ten minutes. 
And then the dog -- so the dog is here and goes 
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around. But some other significant things that the officer 
says is what — why were you having the canine sniff around 
the car? Just an investigation. An ongoing investigation of 
what? Narcotics, which would indicate that that purpose 
exceeds the purpose for the original stop. 
Of course, you — as long as you donTt unreasonably 
detain the vehicle, if you are — if the caninefs there during 
the — during the scope of the original investigation, that's 
not going to be a problem. But there is some case law in Utah 
here that -- pardon me, indicates that the detention of 
someone beyond the reasonable for the original stop is --
without a reasonable suspicion, then the officer's limited to 
the reason justifying the inception of the stop. 
And there was that case out of Salt — and that's in 
the 1991 case of State versus Johnson which was recently cited 
with approval by State versus Valdez. In fact, I think it's 
been cited with approval after that by the — after the --
after the Caballas case came out, and the Wilson case came 
out, and the Supreme Court. So — so really the hard thing 
here is was the stop -- was the canine unit brought out and 
did it do the investigation, did it run around the car, during 
the scope — during the course of the original investigation 
while officers are investigating the speeding ticket. 
And does either counsel -- at least that seems to be 
to me to be the issue. Is the canine there — is 
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that it did. 
MR. LARSON: That's the focus that the State is 
presenting to the court. 
THE COURT: Yeah. 
MR. LARSON: Ms. Hill, of course, has the other 
argument that she may want to supplement, but I would just 
simply indicate that that would be our focus of the argument. 
The case law currently states that whatever happens 
during the time of the stop to the time that the officer 
finishes the citation, as long as he doesn't unduly, you know, 
write one letter every 25 minutes to lengthen it out — 
THE COURT: Right. 
MR. LARSON: — on the citation, whatever transpires 
during that time is lawful, and then of course a sniff around 
the vehicle would fall within the auspices of the traffic stop 
time and — and would be fine. 
And so that's — that's the case law that we present 
to the court, and we belief that supports the argument of the 
State. 
THE COURT: Thank you. Ms. Hill, I had understood 
that you were saying that the detention in this case exceeded 
the scope of the original stop, or what was necessary for the 
original stop, and that's why you are bringing in the 10 to 15 
minute type testimony. Mr. Larson's indicating that, you 
know, I think that, No, it didn't, but all of this time was 
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necessary to — and if it went beyond the time necessary to 
issue the citation it wasn!t enough to cause any 
constitutional concerns. It would have been just a fraction 
of a — you know, a fraction of a minute or maybe — I think 
the officer testified maybe a minute or two, something like 
that, to run around the vehicle. 
MS. HILL: And, Your Honor, my argument would be that 
it extended the scope. I think on a traffic ticket, 10 to 15 
minutes, it did extend that period of time. I know that I — 
and I stand by this argument, people may not agree with me, 
but I think as soon as that officer called the canine, I think 
that's a problem because there is no reasonable suspicion to 
do so, and it does take time to call a canine. It takes a 
short period of time to do that. We don't know how long it 
took him to actually, you know, to get the canine on the phone 
to get the officer in contact because another officer made 
that contact. But as soon as you have that moment in time 
where you are no longer supported by reasonable suspicion, it 
has become unconstitutional. 
Outside of that, I would still say waiting 10 to 15 
minutes for a canine unit has exceeded the scope of the stop. 
This is a speeding ticket, it shouldn't have taken that long 
to issue a citation for that ticket. 
THE COURT: Well, I'm going to find that it didn't — 
it took somewhere between two and ten minutes for the canine 
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to arrive, that would be a finding of fact here, that the 
officer called for the canine unit while he was writing out 
the citation and then the canine unit arrived between two and 
ten minutes after that, which itTs kind of a question of fact 
whether that is an unreasonable intrusion rather than a 
minimal intrusion. Even a minimal intrusion requires a basis 
for the officerTs action. 
Right now I don't — I don't think that we — since 
there's really no evidence on how long — other than what the 
two witnesses are saying on how long the — how long they were 
sitting there while the officer's writing out the ticket 
because he says that he's talking to her, and then he calls 
the canine, and there wasn't an indication of how long between 
the stop and the time that the canine was called. But the 
canine did come out shortly after he was called in, so — so 
I'm finding that it was somewhere between two and ten minutes 
that all of this occurred. 
Based on that, I believe that the detention, even 
though the officer was doing -- was doing a drug 
investigation, the canine search happened during the course of 
issuing the speeding ticket, which would, I think two to ten 
minutes would be a reasonable time for a speeding stop to 
issue the ticket, and the canine search is over during that 
time, or at least over within a minute or two of that time 
because it only took a couple of minutes for the canine to be 
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deployed around the vehicle. 
And so had -- I think had — had there been evidence 
that no, you know, it took a lot longer than that, I think 
we'd be talking about a different story. But where it is that 
short a time, there's no — there's no minimal intrusion. All 
of this is happening, in other words, during the scope of 
the — of the stop for the speeding ticket, writing out the 
citation, whatever the officer sits back there and does in his 
car while he's doing, you know, records check on a speeding 
citation and so forth, checking on their driver's license, so 
based on that I think that there's really not even minimal 
intrusion because all of this is happening within the scope of 
the time. 
So I think under the Johnson case under Utah law, 
the -- the detention is reasonable because, in fact, I don't 
even know if there's been evidence that Mr. Wilkinson was 
detained during that time that they were looking at the 
speeding ticket. He was just sitting in the car. Nobody is 
telling him to, you know, to stay there, to -- or anything 
like that, or say that he's not free to leave, but probably 
doesn't have anywhere to go. 
But I am going to deny the motion based on that fact, 
that under Johnson, that there -- that the -- I'm finding that 
the canine search happened within the scope -- of scope of 
time that justified the original — the original stop. And so 
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accordingly, the -- and then that -- and then that search 
produced probable cause which then justified, as the defense 
has — has acknowle< 
after that. 
So that wi. 
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state [22] 1/2 1/4 4/2 4/6 4/7 4/8 4/17 15/6 
20/21 34/20 36/10 36/12 37/22 38/8 38/10 
41/15 41/16 43/2 43/19 47/16 49/2 49/5 
State's [4] 29/24 31/19 37/2139/7 
stated [2] 34/1 39/23 
statements [1] 36/25 
states [5] 34/1 34/9 35/9 36/12 43/8 
stating [1] 5/17 
stay [1] 46/19 
stenotype[l] 49/9 
step [2] 14/1130/19 
still [5] 22/3 24/13 35/3 39/12 44/20 
stipulate [1] 33/11 
stop [30] 5/25 6/11 11/5 16/14 18/4 28/25 
29/8 31/9 32/24 32/25 33/6 34/4 34/15 36/11 
; 38/16 41/5 41/11 41/13 41/20 42/18 42/23 
I 43/9 43/15 43/22 43/23 44/21 45/14 45/22 
46/7 46/25 
(stop-[2] 36/1141/20 
[stopped [2] 23/21 23/24 
stops [1] 34/24 
story [1] 46/4 
strange [1] 19/3 
stuck [1] 36/17 
submit [3] 32/13 39/8 39/12 
submitting [1] 33/10 
subpoena [1] 12/21 
subsequent [1] 34/16 
such [2] 38/2 49/6 
supplement [1] 43/6 
supported [1] 44/18 
supports [2] 37/21 43/18 
supposed [3] 9/25 12/11 28/13 
suppress [1] 4/13 
suppression [2] 1/17 40/1 
Supreme [7] 34/1 34/16 35/9 38/1 38/11 
38/13 41/19 
sure [13] 7/24 8/15 13/24 13/25 20/4 20/4 
23/14 25/1 26/20 28/11 28/13 28/22 48/15 
sure - [ l ] 20/4 
suspended [1] 40/5 
suspension [1] 7/5 
suspicion [8] 32/11 34/25 36/7 36/15 36/16 
41/12 44/12 44/18 
swear [2] 5/8 14/22 
swore [1] 18/1 
sworn [31 5/7 14/21 18/17 
rr 
table [1] 6/8 
take [6] 7/22 23/12 31/6 35/7 40/8 44/13 
taken [2] 31/14 44/22 
takes [4] 19/8 27/23 27/25 44/13 
taking [1] 9/24 
talk [6] 11/20 18/4 18/5 18/21 28/25 29/2 
talked [6] 8/9 12/5 28/10 28/12 29/5 33/9 
talking [9] 9/5 16/19 21/7 23/18 24/3 25/12 
said [17] 12/12 12/19 21/11 28/19 29/3 29/4 
29/7 35/4 35/16 39/2 40/11 40/12 40/14 
40/15 40/16 42/13 49/13 
Salt [3] 17/25 18/5 41/14 
Salt-[1] 41/14 
same [3] 11/21 47/13 49/12 
SAMUEL [1] 1/10 
sat[l] 12/15 
savory [2] 20/8 21/16 
saw [9] 18/6 18/9 22/11 22/17 22/18 22/20 
23/11 23/12 28/8 
say [19] 8/16 16/25 17/14 17/16 21/23 26/5 
26/6 26/20 26/22 26/24 29/3 29/7 30/7 35/7 
37/17 40/8 40/14 44/20 46/20 
say-[1] 29/3 
saying [12] 7/12 26/18 32/6 32/6 32/7 35/9 
39/19 40/18 40/20 42/25 43/21 45/10 
saying - [1] 32/6 
says [2] 41/2 45/12 
scene [2] 23/3 33/1 
scope [10] 41/8 41/22 42/17 43/22 44/8 
7/4 
T 
40/19 40/22 40/24 40/24 42/1 42/1 45/5 45/9 
J 46/3 
Thank [23] 4/11 8/3 8/5 14/7 14/11 17/7 
17/9 21/6 25/25 26/12 30/15 30/18 36/21 
i 39/10 39/11 40/2 43/20 47/7 47/8 47/25 48/1 
| 48/18 48/19 
that [296] 
jthat - [7] 11/17 23/4 29/22 34/1 41/10 47/1 
48/15 
that's [40] 11/112/23 14/517/419/3 21/14 
21/18 24/24 25/5 25/5 25/22 28/14 28/15 
28/19 29/4 29/4 29/7 29/12 29/22 30/8 30/20 | 
31/15 31/21 34/18 36/19 36/25 37/9 38/6 
39/9 40/21 41/8 41/14 42/15 43/2 43/17 j 
43/17 43/23 44/12 48/11 48/14 
that 's-[1] 43/17 
the - [10] 18/4 41/8 41/17 41/17 42/23 
45/10 46/7 46/15 46/23 47/1 
their [4] 18/8 21/13 46/10 49/15 
them [9] 10/24 10/24 11/8 18/8 23/25 24/2 
34/10 39/19 48/7 
then [40] 4/24 7/7 7/20 7/22 8/12 9/7 16/19 
18/15 19/10 19/24 22/25 23/2 23/4 28/18 
29/5 30/23 31/1 31/9 31/14 31/17 31/17 32/2 
32/24 33/1 33/4 33/19 33/20 34/20 34/24 
35/20 35/24 40/15 40/25 41/12 43/14 45/3 
45/12 47/147/147/2 
theory [3] 37/18 37/19 38/7 
there [42] 4/5 6/7 6/18 10/19 11/11 11/13 
11/15 11/16 16/20 18/3 18/6 19/24 23/1 23/3 
23/4 23/12 23/14 27/24 27/24 29/7 29/7 31/7 
31/14 32/2 37/14 37/25 38/17 38/17 40/5 
40/9 40/12 41/7 41/9 41/14 41/25 44/12 
45/11 45/13 46/2 46/8 46/19 46/23 
there - [2] 41/25 46/23 
there's [9] 32/2 39/19 39/22 39/25 45/9 46/5 
46/5 46/11 46/16 
thereof [1] 49/16 
these [3] 13/15 19/2 32/18 
they [23] 7/8 13/14 19/2 19/2 21/13 21/14 
23/2 23/17 30/12 31/20 31/25 32/6 32/6 32/6 
33/1 34/20 38/22 39/20 39/23 39/24 39/25 
45/10 46/17 
they-[11 7/8 
they're [1] 34/2 
they've [2] 21/12 23/1 
thing [4] 9/25 20/14 41/19 48/2 
things [9] 12/3 19/17 19/20 21/7 21/19 24/17 
25/19 27/12 41/1 
think [39] 5/23 7/24 8/21 10/21 14/5 19/5 
20/23 20/24 21/1 25/18 25/18 25/20 31/15 
32/9 32/18 33/15 33/24 35/8 35/23 36/24 
37/17 38/24 39/5 39/7 39/21 39/24 41/16 
42/25 43/25 44/4 44/8 44/11 44/11 45/8 
45/21 46/2 46/3 46/11 46/14 
think-[1] 25/18 
thinking [1] 18/13 
this [48] 4/6 4/13 5/24 10/2 11/1 13/11 18/6 
18/10 18/10 19/25 20/24 20/24 21/25 21/25 
22/1 22/5 22/20 25/11 25/11 25/16 25/23 
26/6 26/25 27/1 31/1 31/5 33/7 33/20 33/21 
34/3 34/7 34/21 36/16 37/20 37/22 38/6 40/2 \ 
43/21 43/25 44/10 44/22 45/17 46/6 46/12 
47/9 47/13 47/18 49/17 
this - [1] 21/25 
thoroughly [1] 23/17 
those [3] 13/13 26/7 37/23 
though [2] 18/17 45/19 
Ithought [10] 18/10 18/24 18/25 19/1 19/21 
| 19/25 20/10 20/12 22/23 23/5 
three [1] 12/12 
through [4] 10/8 29/15 37/23 49/11 
ticket [14] 34/11 35/3 36/17 36/18 41/23 
42/2 44/8 44/22 44/23 45/11 45/21 45/23 
46/7 46/18 
ticketed [1] 40/7 
time [65] 
t ime~[l] 28/14 
times [1] 10/21 
to - [4] 42/1 44/1 46/19 47/9 
today [18] 6/4 12/8 12/9 12/11 13/5 25/6 
28/3 28/8 28/16 28/17 28/21 28/23 31/4 | 
35/12 37/2 37/11 37/16 39/19 I 
together [1] 20/19 
told [6] 7/4 20/14 20/16 21/8 29/2 40/4 I 
too [3] 18/15 18/25 21/9 J 
took [13] 12/1 18/15 18/25 19/1 22/1 35/13 
38/16 40/12 40/15 44/15 44/25 45/25 46/3 
touched [1] 22/22 
tough [1] 32/9 
toward [1] 20/23 
traffic [16] 5/25 6/11 11/5 15/16 16/13 16/14 
32/24 32/25 34/4 34/5 34/15 35/3 36/11 
36/16 43/15 44/8 
TRANSCRIPT [1] 1/16 
transcription [2] 49/10 49/13 
transmission [1] 32/25 
transmitting [1] 32/24 
transpired [2] 29/1 38/2 
transpires [1] 43/13 
tried [1] 32/20 
trouble [1] 20/17 
truck [1] 7/8 
true 12] 9/9 49/12 
truly [4] 26/20 26/22 26/24 36/2 
truth [7] 5/10 5/10 5/10 14/24 14/24 14/24 
29/4 
truthful[1] 25/1 
t ry [ l ] 13/25 
trying [3] 20/19 24/17 24/18 
two [20] 4/15 10/13 13/23 29/13 31/3 31/8 
34/8 34/9 37/1 39/18 40/19 40/24 44/5 44/25 
45/3 45/10 45/16 45/21 45/24 47/20 
t w o - [ l ] 34/9 
type [2] 29/2143/24 
typically [2] 40/8 40/8 
U 
U-S-C-0[1] 15/9 
Uh-huh [13] 6/24 7/6 10/12 11/10 11/25 
12/14 13/4 13/10 17/5 17/13 18/22 22/24 
28/22 
ultimate [1] 37/14 
uncomfortable [1] 22/23 
unconstitutional [7] 34/18 35/22 35/24 
35/25 36/3 36/4 44/19 
under [4] 26/20 46/14 46/14 46/23 
understand [2] 16/13 20/21 
understands [1] 13/25 
understood [1] 43/20 
unduly [1] 43/10 
unit [27] 7/10 7/23 31/5 31/6 31/10 31/12 
33/14 33/22 34/7 35/1 35/2 35/5 35/7 35/14 
36/6 36/18 38/17 38/19 38/20 40/13 41/20 
42/9 42/13 42/16 44/21 45/2 45/3 
!United [2] 34/1 35/9 
(University [1] 2/10 
unlawful [6] 31/10 34/12 35/4 36/2 36/19 
42/14 
unlawfully [2] 34/22 36/8 
unless [2] 20/3 48/7 
unreasonable [1] 45/5 
unreasonably [2] 34/15 41/6 
I until [2] 26/8 47/10 
lup [18] 5/3 5/13 6/15 7/8 8/10 10/1 14/17 
! 15/2 15/3 17/18 19/25 25/14 29/24 30/7 
j 32/15 33/20 36/10 39/1 
us [8] 6/6 14/5 23/1 23/2 23/2 23/17 35/10 
j 42/3 
!use[3] 27/8 27/9 34/16 
used [6] 10/8 24/3 24/4 24/7 27/4 29/19 
using [1] 49/10 
|usually [2] 40/21 48/15 
[UTAH [16] 1/2 1/2 1/4 1/14 2/4 2/5 2/9 2/10 
4/2 15/22 41/9 46/14 49/2 49/3 49/5 49/17 
jv ~ 
|valdez[l] 41/16 
vehicle [18] 6/18 7/20 15/19 15/24 16/8 17/2 
31/14 32/1 32/10 33/2 33/3 33/4 34/24 40/16 
41/7 43/15 44/6 46/1 
vehicle ~[1] 33/3 
versus [10] 4/2 4/6 32/3 34/18 34/23 36/12 
37/18 39/16 41/15 41/16 
very [18] 4/24 14/5 14/7 18/1 19/4 19/7 
20/12 21/16 21/24 22/23 27/6 28/8 36/23 
37/16 38/20 38/2139/6 48/19 
very~[l] 38/20 
violation [4] 34/5 34/5 36/17 42/10 
visit [21 10/17 11/11 
w 
waiting [2] 9/24 44/20 
waiting - [1] 9/24 
want [21] 4/4 8/17 13/24 13/24 17/16 21/13 
24/10 24/11 24/22 24/23 24/23 24/24 24/25 
25/1 26/20 27/3 28/1 30/22 43/6 48/6 48/7 
want - [2] 24/10 30/22 
wanted [7] 19/14 19/23 20/4 20/4 24/10 
24/11 32/4 
wanting [2] 18/14 27/6 
warning [1] 34/11 
warrant [1] 31/17 
warranted [1] 34/21 
was [130] 
w a s - [ l j 12/10 
wasn't [20] 18/1 18/20 20/11 20/11 20/11 
22/16 23/3 23/12 23/14 24/2 24/17 26/15 
27/24 37/5 38/4 40/5 40/9 44/2 45/13 48/6 
watch [6] 8/14 8/18 8/20 9/8 26/14 26/23 
watching [4] 8/18 9/8 30/2 37/5 
way [9] 12/23 17/25 18/3 18/9 18/16 18/19 
20/120/5 21/18 
talking... [3] 27/21 45/12 46/4 
task [1] 38/18 
taught [1] 21/14 
telephone [1] 38/18 
tell [7] 7/18 21/9 21/10 27/10 27/15 27/25 
28/14 
telling [1] 46/19 
ten [11] 9/21 13/11 35/1 37/4 40/18 40/19 
40/24 44/25 45/4 45/16 45/21 
Tenth [1] 31/22 
terminate [5] 26/3 26/10 26/11 26/11 31/1 
terms [1] 32/14 
Terry [1] 31/15 
testified [8] 5/7 14/21 17/20 33/13 37/2 37/6 
39/19 44/5 
testify [4] 12/9 12/17 12/20 25/19 
testifying [2] 13/5 28/3 
testimony [17] 5/8 12/8 14/22 23/9 28/23 
28/24 33/8 33/11 33/15 35/12 37/9 39/16 
39/16 39/19 39/22 39/25 43/24 
than [15] 8/17 9/18 9/23 19/18 39/7 40/18 
[W 
we [51] 
w e ~ [ l ] 45/8 
we'd [1] 46/4 
we'll [1] 39/8 
we're [2] 24/16 40/20 
we've [1] 20/23 
wearing [1] 26/13 
week [4] 47/11 47/12 47/14 47/19 
weigh [2] 37/9 38/11 
weight [2] 37/12 38/12 
well [14] 4/24 5/24 8/14 12/4 18/18 19/4 
19/7 19/25 20/9 21/18 25/18 34/8 37/6 44/24 
Wendy's [1] 27/23 
went [10] 7/7 12/25 16/18 16/20 18/3 18/6 
19/20 26/19 39/5 44/1 
were [42] 6/13 6/16 11/6 11/7 12/2 12/16 
13/13 13/14 15/19 16/5 19/20 19/22 19/22 
21/7 21/16 22/20 22/20 22/22 24/17 24/18 
26/2 26/13 26/17 26/17 27/16 27/21 28/2 
28/2 29/6 30/5 30/7 30/12 31/18 32/1 33/10 
34/17 36/8 41/2 43/21 45/10 46/17 48/21 
were- [ l ] 26/17 
weren't [3] 8/18 23/20 24/16 
WEST [I] 1/13 
what [45] 7/3 7/19 9/24 12/9 12/16 16/16 
16/16 18/5 18/13 19/11 20/10 20/14 21/10 
21/12 21/13 21/15 22/11 22/19 25/19 27/3 
27/4 27/9 27/11 27/15 28/2 28/25 29/3 29/3 
29/23 32/4 32/13 32/23 33/12 37/10 37/17 
38/2 39/20 40/14 40/15 40/19 41/2 41/4 
43/22 45/9 48/16 
what - [ l ] 41/2 
what's [1] 32/18 
whatever [5] 18/25 42/13 43/8 43/13 46/8 
when [19] 19/4 19/5 20/9 21/25 22/1 22/22 
24/3 24/9 28/11 28/11 28/18 28/19 32/7 
35/15 36/2 36/13 36/19 40/11 40/15 
when- [ l ] 28/11 
where [7] 6/20 16/1 16/5 25/22 31/24 44/18 
46/4 
whether [4] 36/1140/6 40/14 45/5 
which [11] 32/15 36/6 37/11 37/12 37/16 
39/2 41/4 41/15 45/4 45/21 47/2 
while [13] 8/15 11/15 13/3 15/12 24/5 24/5 
24/7 32/24 34/22 41/23 45/2 45/11 46/9 
who [12] 16/3 19/14 19/15 21/14 24/10 
24/11 33/5 33/16 34/3 37/2 38/20 39/18 
whole [2] 5/10 14/24 
why [9] 4/24 6/13 25/11 38/6 39/20 39/25 
41/2 43/23 47/18 
WILKINSON [15] 1/7 4/3 4/4 4/6 4/10 4/11 
5/25 6/2 10/6 10/7 10/22 14/1 15/10 42/1 
46/16 
will [5] 5/9 14/23 19/1 47/5 47/20 
willing [2] 21/16 37/3 
Wilson [1] 41/18 
within [8] 13/11 35/16 35/17 40/17 43/15 
45/24 46/12 46/24 
without [4] 25/2 26/23 34/25 41/12 
withstanding [1] 25/20 
witness [6] 3/2 4/21 4/25 5/2 14/12 49/17 
witnesses [7] 4/15 31/4 37/11 39/15 39/18 
40/17 45/10 
wondering [1] 9/24 
word [1] 24/3 
words [1] 46/6 
work [I] 10/1 
working [1] 29/15 
world [1] 18/10 
would [64] 
would-[2] 11/19 32/9 
wouldn't [5] 20/2 20/5 24/15 24/15 42/4 
write [1] 43/11 
writing [4] 45/2 45/1146/7 48/16 
written [3] 32/14 37/23 48/4 
wrong [41 17/16 22/10 22/12 22/12 
yard [lj 18/12 
yeah [23] 6/3 7/11 8/11 9/15 9/17 9/20 10/17 
10/20 11/2 11/16 12/3 15/23 15/25 18/18 
19/18 20/13 22/2 22/8 23/13 28/22 42/11 
42/15 43/4 
year [9] 5/24 5/24 10/14 10/21 15/15 15/17 
17/23 18/20 21/21 
years [5] 10/13 13/11 13/23 20/10 20/15 
yes [42] 5/12 6/1 6/5 6/9 6/12 6/17 7/2 7/4 
7/14 7/16 7/21 8/5 11/4 13/8 13/12 13/14 
15/1 15/11 15/13 15/18 15/21 16/9 16/15 
16/23 17/9 17/15 17/21 22/4 24/21 24/21 
26/10 27/18 27/20 28/18 28/24 29/22 30/4 
30/6 30/8 37/25 47/23 48/3 
you [233] 
you - [5] 9/8 19/5 25/10 28/2 41/6 
you'd [1] 28/3 
you'll [1] 7/14 
You're [1] 23/7 
you've [8] 12/5 13/2 15/12 18/17 21/20 
35/23 35/24 37/10 
your [48] 4/5 4/7 4/8 4/14 4/20 4/24 5/4 5/17 
8/1 8/5 8/8 8/18 9/8 9/13 9/13 10/15 12/8 
14/10 14/12 14/18 15/6 17/4 17/6 17/9 19/19 
19/25 20/18 21/2 21/6 23/9 25/9 25/14 25/22 
25/25 26/3 28/23 29/6 29/17 30/14 30/17 
30/20 31/3 36/20 39/12 44/7 47/7 47/17 
48/18 
your - [ l ] 9/13 
yourself [3] 21/21 22/1 22/3 
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Addendum B 
Addendum B 
IN THE FOURTH JUDICIAL DISTRICT C< 
UTAH COUNTY, STATE OF UTAH 
nf iHOK "—s"<w ""maCourt 
of Utah County, Slate of Utah 
-Dapiity 
STATE OF UTAH, 
Plaintiff, 
vs. 
JACK WILKINSON, JR., 
Defendant. 
ORDER DENYING MOTION TO 
SUPPRESS 
Case No. 051400711 
Date: December 8, 2005 
Judge Samuel D. McVey 
Defendant's Motion to Suppress came before the court on November 29, 2005. Curtis 
Larson, Esq., appeared for the State and Deborah Hill, Esq., appeared for the defense. The 
parties stipulated to use of the preliminary hearing transcript and also presented other testimony 
at the hearing. After careful consideration of the evidence and the memoranda and arguments of 
counsel, the Court enters its Order Denying the Motion to Suppress. 
FINDINGS OF FACT 
1. On February 8, 2005, Officer Jeff Plank stopped a speeding vehicle. Defendant was 
a passenger in the vehicle. He was in the backseat behind the driver. Another passenger sat on 
the passenger's side in the front. . 
2. Officer Plank approached the driver who immediately informed him she had a 
suspended license. Officer Plank got her name as well as the names of defendant and the other 
passenger. He returned to his unmarked vehicle to write a citation and run all of the names for 
valid licenses. Here, the Court makes a presumption his reason for rumiing the passengers' 
names was to determine whether they could drive if the driver was disqualified from doing so. 
3. Before writing a citation and calling information into dispatch, and immediately 
upon his return to his police car, Officer Plank requested over the radio that a canine unit come 
to the scene. He made the request to another detective. 
1 
4. It took approximately two minutes for the canine unit to arrive. Upon arrival, the 
handler ran the dog around the car in which defendant was sitting and it alerted on the driver's 
side. This process took about two minutes. 
5. The entire time defendant was at the scene before the canine finished its sniff of the 
vehicle was six to ten minutes. During this six to ten-minute time frame, Officer Plank was 
working continuously on the speeding citation and waiting for a call back from dispatch on the 
status of the driver's license, with the exception of the few seconds it took to call for the dog 
when he first returned to his car. 
6. The canine alerted on the driver side of the vehicle at which point the officer, and 
other officers who had then arrived, had defendant and the others step out of the car. Officers 
subsequently located methamphetamine on defendant's person. Defendant was arrested on an 
outstanding warrant. 
DISCUSSION 
Defendant moved to suppress the results of the search on Mr. Wilkinson by claiming the 
Officer was unjustified in detaining the vehicle which Mr. Wilkinson was a passenger for the 
canine search. Initially, the Court notes it does not address whether Officer Plank actually 
detained defendant himself before the dog arrived. The parties did no raise this issue. 
(Admittedly, as a passenger in the car on a cold winter day defendant may have had little 
incentive to get out of the car and walk home. However, there was no evidence of anyone being 
detained except the driver. The Officer merely asked defendant what his name was (defendant 
gave a wrong first name).) 
Defendant argues the encounter between Officer Plank and defendant amounted to a level 
two detention and Officer Plank unlawfully extended the scope of the detention by requesting the 
canine unit during a traffic stop involving only speeding and driving on suspension, with no 
suspicion of drug activity. Regarding this argument the key issue is whether by calling for the 
canine unit the officer extended the detention beyond what was necessary to deal with the 
speeding violation. Accordingly, the time taken for the stop and the activities of the officer are 
key factors bearing on the defense's claim. (Defendant conceded on his other argument 
contending a lack of post-dog sniff reasonable suspicion.) 
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At the evidentiary hearing on this matter the witnesses disagreed over the time taken for 
the stop. Officer Plank stated that from the time he stopped the vehicle to the time he gave the 
driver the citation(after the dog ran around the car) it took approximately "six, seven, eight 
minutes, something like that." (Prelim. Transcript at 22). He estimated it took one minute to 
conduct the initial stop, speak with the vehicle occupants, go back to his unit and call for the 
canine. The canine arrived in about two minutes. It then took two minutes for the dog to search 
the exterior of the vehicle. Further, he stated he was continuously writing his citation and 
continuing his investigation for the speeding and driver's license violations during the time the 
dog arrived and ran around the car. He was also waiting for dispatch to call back with 
information on the status of the driver. Thus, he did not detain the car for longer than the time 
ordinarily required to investigate and cite the speeding and suspended license violations. (See, 
M a t 23-24). 
On the other hand, the driver and other passenger testified they estimated the time of the 
stop at fifteen minutes, although it could have been ten. They remembered sitting in the car for a 
long time before the dog arrived. 
Given the discrepancy in testimony and the fact no dispatch logs were presented, but 
weighing the credibility of the witnesses, the Court determines six to ten minutes elapsed from 
the time the vehicle stopped until the canine finished running around the car. However, during 
that six to ten minutes, Officer Plank was actively working on his citation and waiting for 
information to arrive from dispatch on the suspended driver's license. Accordingly, the duration 
of the stop was not extended by the canine sniff, not even by the few seconds it took to call for 
the dog. The expansion of the investigation to include the drug dog did not constitute an illegal 
extension of the initial stop. The maximum ten minute detention of the vehicle and driver for 
speeding was justified by the ordinary inquiries and citation writing necessitated by the traffic 
violations. 
Admittedly, the result may have been different were it not for the recent United States 
Supreme Court decision in Illinois v. Caballes, 534 U.S. , 125 S.Ct. 824 (2005). Utah law 
provides in general that expanding the scope of detention beyond its original purpose without 
reasonable suspicion exceeds the appropriate scope of that detention. 
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We can find no authority supporting an abandonment of the rule requiring that any 
further detention or investigation, beyond what is necessary to control the scene, 
be '"reasonably related in scope to the circumstances that justified the interference 
in the first place."' Chapman, 921 P.2d at 450 (quoting Lopez, 873 P.2d at 1132 
(quoting Terry, 392 U.S. at 9, 88 S. Ct. at 1878-79)). Support for this position can 
be found in State v. Johnson, 805 P.2d 761 (Utah 1991), where the Utah Supreme 
Court "held that running a warrants check on a passenger in an automobile that 
had been properly stopped exceeded the appropriate scope of detention." 
Chapman, 921 P.2d at 453 (emphasis omitted) (citing Johnson, 805 P.2d at 764). 
Thus, even a "minimal intrusion" requires the police officer to provide a basis for 
the action. . . . 
State v. Valdez, 2003 UT App. 100, para.20, 68 P.3d 1052, 1058-59. Notwithstanding this 
statement of Utah law, Illinois v. Caballes provides that using a narcotics detection dog during a 
lawful traffic stop does not compromise any legitimate interest in privacy and is thus not subject 
to the Fourth Amendment. Caballes, supra, 524 U.S. at , 125 S.Ct. at 858. The Caballes court 
reversed an Illinois Supreme Court holding that use of the dog "unjustifiably enlarg[ed] the scope 
of a routine traffic stop into a drug investigation." Id. at 836-37. 
Defendant seeks to distinguish Caballes from the instant case noting that in Caballes the 
canine unit simply arrived on the scene without a request from the investigating officer whereas 
in the instant case Officer Plank actively requested assistance from the canine unit. This is 
certainly a well-thought-out argument. Given the fact, however, that Officer Plank did not hold 
the car longer than necessary to complete the speeding and suspended license investigation nor 
hold it at any time for the sole purpose of having a canine unit arrive, the Court does not believe 




Based on the foregoing, the Motion to Suppress is denied. 
DATED this 7 day December, 2005. 
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